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BROADCASTING IMPROVEMENTS ACT OF 1987 



FRIDAY, JULY 17, 1987 

U.S. Sbnatb, 
committbe on commerce, science. and transportation, 

Subcommittee on Communications, 

Washington, DC. 
The eubcommittee met, pursuant to notice, at 9:35 a.m., in room 
SR-253, RuBsell Senate Office Building, Hon. Ernest F. Hollings 
(Chairman of the Committee) presiding. 

StafT members assigned to these hearings: Toni Cook and Tom 
Cohen, stafT counsels; and Katherine Meier and R^ina Keeney, 
minority staff counsels. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. The committee wUl please come to order. 

Common sense. For too long, common sense hfis been drowned 
out by the deregulatory refrain. Our policy metkers have been mes- 
merized by its ring and have placed great faith in it. However, de- 
r^ulation is not me ultimate goal — the public interest is. Now, we 
are seeing that all of der^iuation's promises have not come to 
pass, and many of the bene^ts have been accompanied by prob- 
lems. 

Common sense now returns to correct what hfis gone wrong. 
Early this year, the Commerce Committee reported legislation deal- 
ing with transportation safety and drug use. In recent months, we 
reported l^islation on the matter of airline safety. Here today, we 
continue our work to address problems in the broadcast industry. 

The Federsd Communications Commission has adopted the 
theory that broadcast stations, like household appliances, should be 
r^ulated only by market forces. We are constantly assured that 
the mfu-ketplace will protect everyone, that sometiow eHiciency 
equfds justice. Well, the facts demonstrate otherwise. 

Broadcasters used to be the epitome of the local citizen, dedicat- 
ed to serving the community. Many still are. But, lately we have 
seen the emergence of a new generation of broadcasters — who seem 
to care only about attention to the bottom line on their balance 
sheet. These broadcasters are banning to dominate the industry. 
Even those dedicated to public service have felt its effects. It is sort 
of like Gresham's law — bad broadcasters drive the good broadcast- 
ers out of business. 

Because of its unquestioned belief in free market dogma, the FCC 
has demonstrated that it is unwilling to use its authority and obli- 
gation to monitor the broadcast ma^etplace to ensure mat brOEid- 
(1) 
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casters serve the public interest. For example, the Ckmunission's 
new poli^ on character quEilifications prohibits the Commission 
from even investigating certain past misconduct of potential licens- 
ees where that misconduct did not involve the business of broad- 
casting. The result is that the Commission has effectively abdicated 
its responsibility to ensure that new owners will operate their sta- 
tions in the public interest. 

Contrary to the Commission's position, government oversight is 
absolutely essential. I know mainy broadcasters also believe tihis to 
be true. The public trust requirement benefits them. 

The Broadcasting Improvements Act is intended to b^in the 
process of restoring and providing some meaning to the public 
trust requirement. At the same time, it will also reduce some of 
the burdens on broeidcasters that are no longer warranted. This 
legislation represents a return to common sense. 

We intend to ensure that the r^ulatory process does, in fact, 
work to enhance the quality of service provided to the public. That 
process is not working now, and we intend to fix it. 

[The bill follows:] 
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S. 1277 



To unend the CommimicalioiiB Act of 19S4 regarding t!ie respoiuibilities of 
broadcasting licenaees, and for other purpoMS. 



IN THE SENATE OF THE UNITED STATES 

Mat 27, 1987 
Hr. Inoutb (for hirasetf and Ur. Hollinos) introduced the following bill; which 
was read twice and referred to the Committee on Commerce, Science, and 
TransportatiDn 



A BILL 

To amend the Conununicatioiis Act of 1934 regarding the 
responsibilities of broadcaating licensees, and for other 
purposes. 

1 Be it enacted by the Senate and House of RepreseiUa- 

2 tives of Ifie United States of America in Congress assembled, 

3 That this Act may be cited as the "Broadcasting Improve- 

4 ments Act of 1987". 

5 TITLE I— RENEWAL OF BROADCAST LICENSES 

6 BENEWAL OF A LICENSE 

7 Sbc. 101. (a) Section 309 of the Communications Act of 

8 1934 (47 U.S.C. 309) is amended by adding at the end the 

9 following: 
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1 "(j)(l) In Buy case in which a, radio broadcastdng station 

2 licensee submits to the Commission an application for renew- 

3 at of its license, the Commission shall grant such application 

4 if it finds that, during the preceding term of its license — 

5 "(A) the licensee's programming, as a whole, has 

6 been meritorious and has responded to the interests 

7 and concerns of the residents in its service area, m- 

8 eluding through the coverage of issues of local 

9 importance; 

10 "(B) the operation of the station by such licensee 

11 has been free of willful or repeated failure to observe 

12 any provision of this Act or any rule or regulation pro- 

13 mulgated under this Act; and 

14 "(C) the licensee continues to meet the qualifica- 

15 tions prescribed under section 308(b) of this Act. 

16 "(2) In any case in which a television broadcasting sta- 

17 don hcensee submits to the Commission an apphcation for 

18 renewal of its license, the Commission shall grant such appli- 

19 cation if it finds that, during the preceding term of its 

20 license — 

21 "(A) the licensee's programming, as a whole, and 

22 the nonentertainment programming and the program- 

23 ming directed toward children have been meritorious 

24 and have responded to the mterests and concerns of 
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1 die' residents in its service area, including through the 

2 coverage of issues of local importance; 

3 "(B) the operation of the station by such licensee 

4 has been free of willful or repeated fulure to observe 

5 any provision of tine Act or any rule or regulation pro- 

6 mulgated imder this Act; and 

7 "(C) the licensee continues to meet the qualificar 

8 tions prescribed under section 308(b) of this Act. 

9 "(3) The Commission shall randomly select 10 per 

10 centum of the television applications for renewal of a broad- 

1 1 ca«t license in each calendar year for review imder this para- 

12 graph. Each licensee submitting an application selected for 

13 review shall submit to the Commission the records main- 

14 tained under section 102 of the Broadcasting Improvements 

15 Act of 1987 with regard to a period of one month during 

16 each year since the most recent renewal of such license, or 

17 since the date the station commenced operation, whichever is 

18 longer. The Commission shall review each renewal applica- 

19 tion selected, including the records and materials submitted, 

20 in order to ensure compliance with the standards specified in 

21 paragraph (2) of this subsection. 

22 "(4) In making the determinations required by para^ 

23 graphs (1) and (2) of this subsection, the Commission shall 

24 not consider whether the public interest, convenience, and 
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1 necessity might be served by the grant of a license to a coin- 

2 peting applicant for the facilities involved.". 

3 (b) The amendment made by subsection (a) of this sec- 

4 tion shall take effect six months after the date of enactment 

5 of diis Act, and shall apply to applications filed on or after 

6 such date. 

7 IMPLEUENTATION OP BBTIBBD BBOADCABT LICENSE 

8 BBNEWAL PBOCEDUBBB 

9 Sec. 102. The Federal CommunicatioiiB Commission 

10 shall, not later than six months after the date of enactment of 

11 this Act, promulgate rules and procedures implementing the 

12 standards set forth in section 309(i) of the Communications 

13 Act of 1934, as added by section 101 of this title, and requir- 

14 ing every broadcast hcense to maintam records indicating the 

15 issues of interest and concem to the residents in its service 

16 area, and the meritorious and responsive programming broad- 

17 cast by such licensee, including the coverage of issues of local 

18 importance and including, for television broadcast Ucensees, 

19 the nonentertainment programming and the progrunming di- 

20 rected toward children. Each such licensee shall annudly 

21 place copies of such records in the public files of the station. 

22 Such records shall be in addition to the materials required 

23 under sections 3S26 and 3527 of part 73 of title 47 of the 

24 Code of Federal Regulations (47 CFE 73.3526 and 3527). 
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1 LHOTATIONS ON FINANCIAL SETTLBHENTB 

2 Sec. 103. (a) Section 309 of the Communlcaliom Act of 

3 1934, as amended by section 102 of thiB title, is further 

4 amended by adding at the end the following: 

5 "(kXl) If an application for a broadcast license filed 

6 under subsection (a) or an application for renewal filed under 

7 subsection (j) of this section is pending before the CommiB- 

8 sion, it shall be unlawful for the applicant who filed such 

9 application and any other person to enter into any agreement 

10 under which such other person withdraws or withholds from 

1 1 filing a petition to deny or informal objection with regard to 

12 any such appfication in exchange for the payment or promise 

13 of money or any other thing of value by or on behalf of such 

14 appUcant, unless the consideration for such withdrawal or 

15 withholding is an agreement involving no monetary consider- 

16 ation and the agreement is approved by the Commission. 

17 "(2) In accordance with such regulations as the Com- 

18 mission may prescribe, the prohibition specified in paragraph 

19 (1) of this subsection shall not apply to amounts legitimately 

20 and pnidenUy expended or to be expended in connection with 

21 preparing, filing or advocating any such petition to deny or 

22 formal objection. 

23 "(3) For purposes of this subsection, an application shall 

24 be deemed to be pending before the Commission until an 
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1 order of the Conunission is no longer subject to rehearing by 

2 the Commiasion or review by any court.". 

3 (b) The amendment made by Buhsection (a) of this aec- 

4 tion shall take effect ninety days after the date of enactment 

5 of this Act, and shall apply to applications filed on or after 

6 such date. 

7 TITLB n— BEOADCAST OWNEBSHIP STABILITY 

8 FEBIOD OF OWNEBBHIP 

9 Sec. 201. Section 307 of the Communications Act of 

10 1934 (47 U.S.C. 307) is amended by adding at the end the 

1 1 following: 

12 "(f) If, upon examination of an application for consent 

13 by the Commission to an assignment of a broadcast construc- 

14 lion permit or license or the transfer of control of a corporate 

15 permittee or licensee, the Commission finds that the station 

16 involved baa been operated on-air by the current licensee or 

17 permittee for less than three years, the appHcation shall be 

18 denied unless — 

19 "(1) the appUcation involves only an FM transla- 

20 tor station or FM booster station; 

21 "(2) the application involves a pro forma assign- 

22 ment or transfer of control; 

23 "(3) the assignor or transferor has made an af- 

24 firmative factual showing, supported by affidavits of a 
26 person or persons with personal knowledge thereof, that 
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1 eetAbliahea that, due to death or disability of station 

2 principals, or unavailability of capital or oUiei material- 
S ly changed circumstances affecting tiie licensee or per- 

4 mittee occurring Bubeequent to the acquisition of the ti- 

5 cense or permit, consent by the Commission to the pro- 

6 posed assignment or transfer of control will serve the 

7 public interest, convenience and necessity; and 

8 "(4) the permit or license was authorized in ac- 

9 cordtuice with any rule, regulation, or policy referred 

10 to in section 402 of the Broadcasting Improvements 

11 Act of 1987.". 

12 TITLE in— MANDATOKY CAEKIAGB OF 

13 BROADCAST SIGNALS 

14 EXPIBATION OF HANDATOBT CAXBIAOB 

15 Sec. 301. (a) The Federal CommimicationB Commission 

16 shall, not later than ten days after the date of enactment of 

17 this Act, amend rules promulgated by the Commission requir- 

18 ing the mandatory carnage of qualified television broadcast 

19 signals to delete the exinration of such requirement contuned 

20 in section 64 of part 76 of title 47, Code of Federal Regula- 

21 tions (47 CFR 76.64). Such amendment shaU take effect on 

22 the date on which such amendment is made. 

23 (b) The Federal Communications Commission shall un- 

24 dertake a study to determine the impact of the rules regard- 

25 ing mandatoi7 carriage of qualified television signals con- 
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1 tained in part 76 of title 47, Code of Federal Regulations, on 

2 cable and over-tlie-air television. Such study shall be com- 

3 pleted and transmitted to the Congress not later than Decem- 

4 ber31, 1992. 

5 TITLE IV— DIVBK8IFICATI0N IN OWNEKSHIP OF 

6 BROADCAST STATIONS 

7 CON8IDEBATION OF CEBTAIN APPLICANTS 

8 Seo. 401. (a) Section 309 of the Conununications Act of 

9 1934, as amended by this Act, is further amended by adding 

10 at the end the following: 

11 "0)(1) Except as provided in subsection (i) of this sec- 

12 tion, in the granting of authorization to construct and operate 

13 broadcast stations for which there is more than one applica- 

14 tion, the Commission shall award — 

15 "(A) a substantial enhancement credit to any ap- 

16 plieant which is wholly owned or controlled by one or 

17 more women who will be integrated into the daily 

18 management of the broadcast station; and 

19 "(B) an enhancement credit, greater than the 

20 credit provided under subparagraph (A) of Has para- 

21 graph, to any applicant which is wholly owned or con* 

22 trolled by one or more members of a minority group 

23 who will be integrated into the daily management of 

24 the broadcast station. 
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9 

1 "(2) For purposes of this subsection, the term 'minority 

2 group' has the meaning given to such term in subsection 

3 fiMSKCHii) of this section.". 

4 0EANT8 OP CBBTAIN CBBTIPICATB8 AND DI8TEB88 SALES 

5 Sbo. 402. The Federal Communications Conmiission 

6 shall not eliminate any rule, regulation or policy in effect on 

7 May 1,1987— 

8 (1) with respect to the granting of certificates 

9 under section 1071 of the Internal Revenue Code of 

10 1986 for the sale or exchange of broadcast properties 

11 to entities owned or controlled by one or more mem- 

12 hers of a minority group; or 

13 (2) with respect to the sale, prior to commence- 

14 ment of a hearing, of a broadcast station by a licensee 

15 whose license has been designated for a hearing re- 

16 garding revocation or renewal to an entity wholly 

17 owned or controlled by one or more members of a mi- 

18 nority group at a price substantially below its fair 

19 market value. 

20 fctULTIPLB OWNEBSHIP OP BBOADCAST STATIONS 

21 Sec. 403. The Federal Conununications Commission 

22 shall not repeal or in any way alter the rules regarding multi- 

23 pie ownership contained m section 3555 of part 73 of title 

24 47, Code of Federal Regulations (47 CFR 3555), as in effect 

25 on May 1, 1987. 
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1 TITLE V— MISCELLANEOUS PROVISIONS 

2 BXCHANOB OP BBOADCAST STATIONS 

3 Sbc. 501. The Federal Oommunicatioiis Commiasion 

4 shall take no action to diminish the number of YHF channel 

5 assignments reserved for noncommercial education^ televi- 

6 aion stations in the Television Table of Assignments con- 

7 tained m section 606 of port 73 of title 47, Code of Federal 

8 Regulations (47 CFR 73.606). 

The Chairman. As the distinguished Senator from New Jersey 
says, we will start with the guys with the white hair, you and me. 

Senator Lautenberg, we welcome you to the committee, and we 
would be delighted to hear from you at this time. 

STATEMENT OF HON. FRANK R LAUTENBERG, U.S. SENATOR 
FROM NEW JERSEY 

Senator Lautenberg. Thank you, Mr. Chairman, Senator Pack- 
wood. 

I am pleased to come before you today to applaud you for your 
initiative in holding these hearings to review broadcasting legisla- 
tion. I would like to address two important public goals that are 
not being met, and I would like to suggest to the committee sonoe 
legislative responses. 

First, broadcasters are faiiling to serve the needs of the children. 
And the FCC, frankly, is letting them get away with it. 

Second, we have not done enough to promote diversity of owner- 
ship of broadcasting properties. Instead of doing more, the FCC is 
looking for ways to do less. 

Mr. Chairman, there is a common thread that joins these two 
issues. In both cases the msirketplace alone will not achieve our 
goals. In both cases, however, the FCC has been so blinded by its 
faith in the marketplace that it cannot see the facts. 

We have all heard the statistics that by the time the average stu- 
dent graduates from high school, that child hM spent more time 
watching TV than in the classroom. Television can help educate 
and inform our kids and excite their curiosity about the world 
around them, or it can grow for the Nation a crop of couch pota- 
toes. 

America's educatioiml system must work harder and harder to 
prepare our children to compete. Television's potential looms even 
larger. Broadcasters should work to fulfill that potential to educate 
and inform. That is their l^al obligation. They get to use the 
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public airwaves. As public trustees, they should serve the public in- 
terest. 

Mr. Chairman, commercial television broadcasters have failed 
the children of this Nation. They air precious little programming 
directed toward children, even less of some educational or informa- 
tional value. 

When you look at the msirket's incentive, their performance is 
not a surprise. Broadcasters sell commercial time to advertisers 
who want to reach people who spend money. Children simply are 
not the most valuable audience. Left to their own devices, broad- 
cfisters will sell children short. Indeed, broadcasters who want to 
serve children do so at their commercial peril. And when they do 
program for children, they often do it through pri^ram-length com- 
mercials. They come up with new programs that wUl interact with 
toys. Their goal is to sell products. As one toy company executive 
told TV Guide, the shows are part of the overall marketing effort. 

Now, this is a clfissic case that justifies r^ulation. What boggles 
the mind is that the FCC cannot see it. Thankfully, the U.S. Court 
of Appeals ha? told the FCC — a quote here — "llie Commission 
cannot not now cavalierly revoke its special policy for youngsters." 
It cannot brush aside the kids with an incantation of marketplace 
rhetoric. 

It is long past the time that Congress should step in. Today I am 
reintroducing I^islation, along wifli Senator Wirth to set a stand- 
ard for broadcasters asking for seven hours a week of educational 
and informational programming. Failure to meet the standard 
would be grounds for a petition to deny. The broadcasters would 
then have to show that, despite its failures to meet the guideline, it 
has met its obligation to children. 

The bill would also require the Commission to commence inquir- 
ies into program-length commercieds and interactive programs. The 
FCC should be looking at this, and we should not let it be ignored. 

Mr. Chairmzm, I recognize that S. 1277 attempts to address the 
broadcaster's obligation to children. Those who air meritorious chil- 
dren's programming and meet a number of other tests unrelated to 
children shallget tneir license renewed. But who is to say what is 
meritorious? line same FCiC that has already dropped the ball. I 
think we need to be more specific. While I recognize that the 
broadcasters do not even want to see the children mentioned at all, 
we need to do more. 

Mr. Chairman, just as we cannot leave it to the market to take 
care of our children, we cannot leave it to the market to insure di- 
versity of ownership. And diversity of ownership promotes diversity 
of views. Blacks, women, Spanish langufige broadcasters serve 
needs that others do not meet. They address issues that others do 
not. They speak to an audience that others ignore. And it is impor- 
tant. 

It was obvious to the Congress when it wrote preferences into the 
law on lotteries. It was obvious to the courts when they upheld mi- 
nority preferences. But it was not obvious to the FCC. 

Hie FCC launched an inquiry. They asked, do we need special in- 
centives, special preferences to promote diversity of programming? 
Tlie answer is that we do. The Congress said we do, and until tms 
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rCC. the FCC said we do. But the rule today at the FOC seems to 
bt) if you do not like what Congrese has said, ignore it. 

(>ne statement in the FCCs nodoe of inquiry is telling. The FCC 
aald— and I quote — "We solicit comment on irtiether thie Commis- 
Nlon ia bound bv congreasional findingB af oonstituticxiality." Tliia 
hXX' ueems to tnink that it can put itself above the CcmgresB and 
Httove the courta. It eeems to think that it can declare laws uncrai- 
■tltutional and refuse to enforce them. 

It !■ going to take an act of Congress it seems to codify the rulsB 
im minority preferences. And that is i^y I introduce S. 1095. It 
would let in law rules on minori^ and wcnnen preferencee. U 
wituld codify the rules on distress sales and taz certificates for mi- 
ittirltiM ana extend them to women. 

Now I know that some will point to abuses in the program, nH 
ym ahould root them out. They do not mean that the polky is 
wning. They mean the FCC is not policing it We have come a dis- 
tltniw from the davs when minority bands held almost no broadcast 
tMtl«tii. As recently as 10 years ago, there were less than 60. Now 
ihvro are over 200. But that 200 plus cunounts to just 2 percent of 
llw licenses. We have a long way to go, and the Congress should 
nutkt> vure we get there. 

Mf: ('hairman, we have let the FCC and the administration un- 
ihriuins aome basic goals of our Nation's communications policy. 
ikw IohI !■ to serve children; another is to promote diversity. With 
wHir iMidership we passed l^islation to codiiy the fairness doc- 
\s\t\p. 1 think that was a turning point. It showed that the Congrese 
uuLV 'b» ready to reassert itself into this area. The airwaves are a 
Hmltpd, valuable and powerful public resource. It is our job to 
itwkH Hure they are used for the public's benefit, and I am r^idy to 
work with you to make that happen. 

liw> Chairman. Well, we appreciate your statement very much, 
SkitHtor. You brought it into sharp focus that public oftice is a 
t/iMW trust. I hate to read the morning paper. You would not 
Ihlitk ito- But in any event the public office of the Federeil Commu- 
uh>MUonH Commission does have a trust responsibility. They seem 
h\ WHItt to dissolve into an auction scheme with no public responsi- 
MlltXt »ll on *he fetish of government. 

I do not want to go into my ritual about how the broadcaaters 

VM asked for this government because they tried it without 

vernment with the open market approaich in the teens and 

p^rly 1920s and had chaos. There are many of them. The ma- 

of them Bitting around out here now think they own that 

m. The public owns the spectrum, and our zeal for the fr(»- 

gi sp h for the freedom of the public's speech, not the 

h. The broadcaster has the control of the sta- 

what happens if you do not have some response to the 

, trust— what has been built up by rwilation will be ruined. 

is no question that the broadcast media in America, both tel- 

) id radio, has reached outstanding heights. And we, the 

J 'e en spoiled. We take it for granted. Now we see that 

, c ily as good as it used to be. 

^ t public complains about clutter. You cannot turn on 

night movie or the Monday night movie, or whatever 
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it ia, unless they interrupt it with five ads fore and five ads aft, and 
a break in between. And then if you are putting on more advertise- 
ments, Senator, you are getting more money, ^d at the same time 
you are turning the public away from broadcastii^. You go over 
there and buy a tape. You get sick and tired of that. Why listen to 
what they put on whatever night? Go down and buy a tape so that 
you are not interrupted and then you do not listen to any ads. 

And those that are the greedy with the five ads fore and the five 
ads aft, they are the ones that destroy the viewing public that has 
been built up by regulated broadcast media. And it is an unfortu- 
nate fetish Eiround here now that it is being destroyed wiUi this de- 
r^ulate, der^ulate, der^ulate. So, unfortunately, we are going to 
have to restore some of the public trust by way of regulation I take 
it because greed steps in in that old market £ind they destroy the 
dedication. 

And the bill that has come about by the old time — I am talking 
about old-time broadcasters. We got a whole new crowd that has 
come to town that does not have any idea of broadcasting aiiything. 
They can look and those MBA programs they put on up at Heirveird 
tell how to make that profit, and bam, bam, they buy it and sell it, 
and turn it around. Sixteen licenses were bought and sold within a 
year last year for millions. The average sales price is $40 million. 

So, yes, we are making a lot of money for a lot of people, but this 
der^ulation fetish has really begun to destroy the wonderful 
broadcast media we have had. So, we do thank you for your presen- 
tation. 

Let me yield to my distinguished former chairman here. 

Senator Packwood. I find the Chairman's remarks a continuum 
of the remarks he has been making for 10 years. And mine are 
probably the same. There is no dispute between us as to whether or 
not the public owns the airwaves. They clearly do. You can call it a 
trust relationship if you want. I would simply say what is the best 
way for the government to manage the utilization of those air- 
waves. The Chairman would more heavily r^ulate it than I would. 

I would use the same analt^ in interstate commerce. We have 
the right to regulate trucking if we choose. Almost a decade iigo we 
chose to deregulate it almost totally, but not quite. And I think the 
public has been well-served by the deregulation. The question 
simply is is the public better served by statutory r^ulation, FCC 
r^ulation, in terms of the airwaves or are they better served by 
more deregulation. I would chose the latter. 

The Chairman mentions the Saturday night movies and the five 
commercials fore and the five commerdfus aft and five in the 
middle, and finally people go out and buy video cassettes and 
watoh them so that they do not have to waten the commerciiUs. My 
hunch is, if that trend continues, there will not be as many com- 
mercials on the Saturday night movies. The advertisers simply will 
not buy Uiem if they have no audience. It is a good marketplace 
decision. And I think the pubhc is well-served by that kind of a de- 
cision. 

But this debate is going to go on forever I think. There are those 
who do not trust broadcasters to make appropriate decisions in the 
public interest. They think only we or the FCC can meike decisions 
m the public interest and that we know better than the broadcast- 
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era what the public wants. Or maybe what we are refilly saying is 
we know better than the broadcasters what the public oi^ht to 
have and we are going to tell the broadcasters what the public 
ought to have rather than letting the public decide for themselves 
by spinning the dial. 

Senator Lautenberg. Mr. Chairman and Senator Packwcxx), I 
think it is fair to say that 1 know Senator Hollings' views very 
much about where government ought to be and where it ought not 
to be. And I think that probably the three of us share a relatively 
common view that eis much as possible, the government ought to 
butt out. But I think it is also fair to say that when you are talking 
about a limited public resource, 1 think it is our responsibility, 3 
we judge it to be abused in any way, that we ought to step in. 

All of us have an attitude that a vibrant business sector in our 
society is essential to a free nation and pEuiicularly to the way we 
like to live. But when we see communities abandoned by der^ula- 
tion in the airlines, we have to ask ourselves a question. Is the only 
yardstick the bottom line? 

And I think when we talk about TV, Senator, and we talk about 
the reduced amount of educationally enhancing TV, programming 
that stimulates the mind for children, TV that captures their time, 
TV that becomes a second member of the fsmiily in many cases, 
babysitting, when a mother heis to go out to work and often has to 
leave a youngster in the care of someone else or by themselves, and 
the TV is the communications medium, I would submit to you that 
as long as there is not an option for choosing cheuinel after chamnel 
after channel to find something that would stimulate that child to 
think about things other than guns and killing smd violence, to 
find programming free of commercial taint, I think that we do 
have to take a look. 

And 1 am not suggesting overr^ulating the broadcasters. What I 
am suggesting is that FCC step in there and see what the problem 
is and analyze it and see that the resource is being appropriately 
used for the public interest. That is the point. 

And I think that we would all share the view that the less gov- 
ernment that we have, the better off we are goin|; to be. Where 
there is a free nutrket that is an honest market, let it go. If there is 
a monopoly market out there controlling a very limited resource, 
then I tliink the situation changes. 

The Chaibbsan. Tliank you very, very much. Senator. We appre- 
ciate it. 

The committee is pleased this morning to have the Chairman of 
our Federal Communications Commission and also Commissioner 
Quello. We welcome Chairman Patrick and Commissioner Quello. 
CAiairman Patrick, you can proceed please. 

STATEMENT OF HON. DENNIS R. PATRICK, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION, ACCOMPANIED BY JAMES H. 
QUELLO, COMMISSIONER; DIANE KILLORY, GENERAL COUN- 
SEL; AND BILL JOHNSON, ACTING CHIEF, MASS MEDIA BUREAU 
Mr. Patrick. Thank you, Mr. Chairman, and good morning. 
I have with me at the table in Idition to Commissioner Quello, 

Diane Killory, our genereil co" <md Mr. Bill Johnson, who is 
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acting chief of our Mass Media Bureau who may be helpful in an- 
swering some of the questions that the committee may have this 
morning. 

I have an opening statement, if I might proceed with that, Mr. 
Chairman. 

The CiiAiRiifAN. Very good. You can summarize it, highlight or 
deliver it in full, as you wish. 

Mr. Patrick. It is a somewhat abbreviated version of the written 
statement which I submitted to the committee. 

The Chaihhan. The complete statement will be included in the 
record, and you can go ahead with the summeu-y. 

Mr. Patbick. Thank you, Mr. Chairmiin. 

I am very pleased to present the views of the FCX^ on the Broad- 
casting Improvements Act of 1987 and would like to focus my com- 
ments this morning on the portions of this bill dealing with the 
comparative broadcast license renewal process. 

To b^in with, I applaud Congress in its efforts to examine this 
area. We all agree, it seems, that the process is in need of serious 
reform. In my testimony I will address the mt^or shortcomings of 
the current process and sugeest specific provisions. At the conclu- 
sion of my testimony, I mil, of course, be happy to Euiswer any 
questions you may have. 

Under the current system, at the end of a broadcast station's li- 
cense term, a challenger may file an application for a radio or a 
television stetion that competes with an incumbent's license renew- 
al application. This requires a comparative hearing on the relative 
quauncations of each applicant. In these hearings, the applicants 
are compared on several factors. These include the extent to which 
grants of either application would promote diversification of con- 
trol over meiss mcKiia outlets, that is, which applicant owns fewer 
stetions or media outlets; the d^ree to which owners would par- 
ticipate in full-time management positions at the stetion; and the 
applicant's effective use of spectrum. 

Another important and influential factor is whether the incum- 
bent licensee is entitled to a renewal expectancy based upon its 
past record of service to the community. An expectancy is warrant- 
ed if an incumbent's record of serving the needs of its community 
of license has been meritorious and not otherwise chfu'acterized by 
any serious broadcast-related derelictions. This is essentieilly a pro- 
granmung-based expectancy, with the strength of the expectancy 
dependent upon the level of service, such as whether it is substan- 
tial or superior. 

Defining the precise parameters in ascertaining the existing li- 
censee's satisfaction of the service standard has proven to be an Ln< 
tractable task. It is an inherently subjective and difficult process 
that engages us in a subjective review of the incumbent's program- 
ming. As a result, the cases have produced highly variable results, 
even among different reviewers of the same broadcast record. 

For example, in one case an incumbent's past record was found 
to be accepteble by an administrative law judge, superior by the 
Commission, and averzige by the Court of Appeals — three institu- 
tions all attempting to apply the same standara. 

We a^ree with this subcommittee that the comparative i 
process is badly in need of reform for a number of reasons. 1 1: 
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engages the agency in a compEirison between an incumbeiit with a 
proven record of performance and a challenger's promises of per- 
formance. Such a comparison may have little relation to which ap- 
plicant will, in fact, provide better service to the public. 

Second, the current S)[stem causes First Amentunent concerns be- 
cause it requires a critical evaliiation by the CJommiasioii of a li- 
censee's progTEunming. This subjective evaluation may affect the li- 
censee's pn^ramming decisions and, as a result, is the antitheeiB in 
some regards of our notions of free si>eech. 

Third, the Eunbiguity and uncertainty in the process create the 
opportunity for abuse, both by the government through its ability 
to reward certain points of view in its evaluation of progr amming , 
and by private parties who can file competing applications knowing 
they have little to lose and much to gain. 

Fourth, the process is unreasonably expensive, both for the a^ili- 
cants and for the Commission, and in that regzird disservee the 
public interest. 

Given these serious imperfections in the present system, the crit- 
ical question, of course, is what are the alternatives. We have de- 
voted, you should know, a great deal of effort in the past to im- 
prove the process. Starting in the mid-1960s, we tried to escape the 
subjectivity of program evaluation by requiring formal procedures 
for ascertaining community needs, but found that that process pro- 
duced a quagmire of paperwork without justifiable benefit to the 
public. 

We also explored the possibility of adopting quantified program- 
ming obligations in order for incumbents to obtain an expectancy, 
but abandoned this idea because it was a simplistic approach to a 
complex problem, among other reasons. 

Finally, we have in recent years sought to clarify what levels of 
service are meritorious and thereby deserving of a renewal expect- 
ancy. Although some progress has been made through the adjudica- 
tory process, the long-standing difficulties of the comptirative re- 
newal process and of precisely defining "meritorious" remain. 

We believe the intent of the comparative renewal portion of this 
l^islation — to create a proper balance between the public interest 
obligations of broadcasters and broadcasters' interests in maximis- 
ii^ service to the public by operating in an unfettered market- 
place — is laudable. Moreover, we agree with the procedural mecha- 
nism proposed by the bill, a two-step approach, because this gener- 
ally eliminates the need to conduct the compeu'ative renewal hear^ 
ings, thereby reducing costs and uncertainties. 

Nonetheless, we are concerned that the bill would continue the 
Commission's substantive oversight of broadcasters' pn^nunming. 
Our concern arises specifically from its proposed codification of the 
current meritorious service stondard as a basis for non-comparative 
renewal, thus requiring Commission review of both the quantity 
and the quality of pri^rtunming. 

In addition, the bill requires that 10 percent of all television li- 
cense renewal applications filed in any given calendar year be au- 
dited to determine whether the meritorious standard has been met, 
agmn raising the same problems. 

To fashion a workable solution, two overriding principles should 
be borne in mind. First and foremost, the process should acknowl- 
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edge the capacity of competitive broadcast markets to aaaesa and 
respond to the pn^amming needs and interests of the public. 

Second, this effectiveness of the market should permit the Com- 
mission to disengetge ti*om the intrusive programming review inher- 
ent in the current system and to replace it with a process that 
properly accommodates First Amendment values. Such an ap- 
proach would seek to afford broadcast journalists the full prot«> 
tion now available to print journalists, and would beneut the 
public by ensuring access to the information necessary for an in- 
formed public. 

Given these goals, I believe that we could reform the compara- 
tive renewal process by moving away from the present renewal 
process and by looking instead to an incumbent's compliance wiUi 
the Communications Act and the Commission's rules and policies 
as a better basis for gremting renewal expectancies. 

The question arises as to what procedure should be utilized to 
achieve that goal. One workable approach might be a two-step pro- 
cedure similar to that contained in S. 1277. If a licensee substan- 
tially complies with the Act and our regulatory requirements, and 
does not suffer any disqualifying character def^its, its license 
would be renewed and no comparative process would be engaged. 
Petitions to deny could, of course, be filed, but no competing appli- 
cations would be accepted at that stage. 

This approach would afford an incumbent a reasonable level of 
certainty in order to encourage investment and program mi ng ef- 
forts, and would avoid the uncertainty and First Amendment relat- 
ed problems inherent in the present system. It would also elimi- 
nate many needless and costly comparative proceedings, enabling 
licensees to devote their resources and energy to tasks that more 
directly benefit the listening and viewing public. 

In conclusion, our experience suggests that consumer welfare is 
best served by a renewal mechanism that removes the uncertainty 
and the intrusive and chilling effect of government supervision of 
speech and places more reliance on Uie competitive broadcast 
market to ensure that broadcasters' pnytunming meets the needs 
and interests of the public. The modified two-step approach I have 
suggested to you will do this, while still retaining the government's 
ultimate responsibility to determine whether an incumbent broad- 
caster has operated in the public interest and therefore merits re- 
newal. 

That concludes the summary of my stetement, Mr. Chairman. I 
will be happ^ to answer any questions the conomittee may have. I 
think at this time, however, Commissioner Quello does have a 
statement if that would pleeise the committee. 

[The statement and questions follows:] 

Statkhknt or Hon. Dknnis R. Patbick, Chaikiiam, Fsiwbai. Comuunications 

COMUBSIOM 

lod morning, Hr. ChAirman and Members of the Subcoi 
nt the views of the FCC on the Braadcasting Improve 



Good morning, Hr. Chairman and Members of the Subcommittee. I am pleased to 
■ .._.... - • * of 1987. This 
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Congress in its efforts to examine this area. The CommiBsion firmly believes that 
the license renewal process is in need of serious reform. In mjr testimony today, I 
will address some of the shortcomings of the current process and suggest saxne basic 
principles that I believe deserve careful attention in trying to improve the process. 
At the condusion of an testimony, I will, of course, be happy to answer questions as 
to all aspects of the bui. As a final introductory matter, I must note that the com- 
parative renewal process is currenthr under review in a pending Commission pro- 
ceeding (MM Docket No. 81-742). tij comments here should not be taken as pre- 
judging the outcome in that proceeding; rather, they reflect my brood concerns in 
the renewal area and my initial views on approaches that could improve the exist- 



THK EXlffriNG PBOCESa 



system provides that, at the end of a broadcast station's license term, a challenger 
may file an application for a new radio or television station that is mutually exclu- 
sive with an incumbent station's license renewal application. In a mutually exclu- 
sive situation, a comparative hearing is held on the relative qualifications of each 
applicant. In this hearing, the qualificatioiis of both the incumbent and the chal- 
lenger are compared on many facton that are, with the notable exception of tlw 
renewal expectancy, also used in bearings to cnnpare applicants for new radio and 
television stations. These bctors include the extent to which the grant of any par- 
ticular a|>plication wiU promote diverufication of control over mass media outlets. 
Under this criterion, demerits may be assessed for other interests of applicants and 
their principals in a wide variety of broadcast and other media entities. The signifi- 
cance of any demerit depends upon the degree of control of the media outlets in- 
volved, as well as their location relative to the community for which a license is 
sought. 

Another important comparative factor is the extent to which owners are integrat- 
ed into full-time management poeitions at the station under review. This criteriOD 
may also be enhanced % various otiier factors, including past or proposed local resi- 
dence of participating owners in the community or service area applied for; the 
d^ree to which minority and female owners may participate in station manage- 
ment; past broadcast experience of these integrated owners; and past or present par- 
ticipation in civic affairs. 

A third area of comparison is the applicants' efficient use of the spectrum, which 
entails examining differences in the actual or proposed coverage of the stations to 
unserved or underserved areas and populations and/or difFerencee in overall cover- 
age. 

A final and influential factor in comparative renewal hearings is whether the in- 
cumbent licensee is entitled to a "renewal expectancy' based upon its past record of 
service to its community of license. This factor, available only to incumbent licens- 
ees, is considered in rect^cnition of three policy considerations. First, in a compara- 
tive renewal hearing between on incumb^t and a challenger, a challenger's propos- 
als may not match the incumbent's proven periormance and mav even result in an 
inferior level of service. Second, licensees are not likely to make investments de- 

T.ed to ensure quality service unless past service to their communities is reward- 
Third, not recognizmg a Intimate renewal expectancy could lead to a random 
reetructuring of the broadcast mdustry which may not serve the public interest. 

Under the currant state of the law, a renewal expectancy is warranted if an in- 
cumbent's record of serving the needs of its community has been "meritorious" and 
not otherwise characterized by any serious broadcast-ralated derelictions. Defining 
the precise parameters and ascertaining existing licensee's satisbction of this serv- 
ice standard has proved to be an intraAable task. It is an inherently subjective and 
diflicult process that engages us in a review of the incumbent's programming. No 
means of objectively measuring a broadcaster's programming performance exists. As 
a result, the cases have often produced highly variable results— even among differ- 
ent reviewers of the same broadcast record. For example, in one case, an incum- 
bent's past broadcast performance was found to be "acceptable" by an Administra- 
tive Law Judg^ "superior" by the Commission, and "average' by the court of ap- 
peals. CentmlFlorida EntervrUet, Inc. v. FCQ 598 F.2d 37 (D.C. Qr. 1978), rek. en 
bane dmud and modifitd, 598 F.2d 68 (D.C. Gi. 1978), petition for cert diamiaaed, 
441 UB. 967 (1979). 

Beyond these difliculties, the Commission must also decide the weight that should 
be accorded to the expectancy when compared to the other comparative factors pre- 
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▼iously discussed. Generally, if an incumbent has rendered a "meritorious" level of 
service, it receives a comparative preference weighed against, and many times out- 
weighing, the other factor*. 

CUKRENT PKOBLEHB 

A broed consensus has developed, I believe, that this comparative renewal proccM 
is badl^ in need of reform. Although not ail parties emphauze the same points, this 
collective judgment generally rests on one or more of the following objectiona. 

First, the i^gting procees engages the agency in comparison that may bear little 
relation to which applicant will in fact best service the public. The incumbent, al- 
ready disciplined by market forces and party to the unavoididde compromises that 
operating in the rral world requires, faces the promises of the challenger unencum- 
bered by anything other than the need to carefully groom and polish its presenta- 
tion. Prom an evidentiary point of view, the challenger can look to the full record of 
the incumbent station's operations during the entire license term, while the existing 
licensee can do little but speculate on the likely performance of its putative replace- 
ment. This places the dedaionmaker in the untenable poeition of comparing tlie 
challenger's promises with the broadcaster's actual performance. 

Second, because the process requires a critical evaluation by the Commission of 
the program performance of the eziating ticeosee, the renewal mechanism raises 
substantial First Amendment concerns. The often decisive nature of the renewal ex- 
pectancy, and the highly subjective character of the standards utilized in awarding 
it, only exacerbate these concerns. Broadcasters, in making the day-to-day program- 
ming choices inherent in their endeavor, must inevitably consider not only their edi- 
torial predilections, but also the impact of their choices on their chancee for renew- 
al. Iliis constant possibility of governmental retribution for errors in programming 
judgment is the very antithesis of "free speech," 

Third, the ciureat renewal mechanism contains within it a number of perverse 
incentives, that is, incentives to act in a manner inconsistent with behavior the 
Commissioa has found furthers the public interest For example as part of our effort 
to comply with the Paperwork Reduction Act and to permit licensees to focus on 
activities of direct ben^t to the public, the Commission eliminated comprehensive 
program logging obligations for broadcast licensees in its radio and television de- 
regulation orders. But licensees faced with the prospect of a potential challenge at 
renewal and the need to document their rebuttal of any competing apphcant's alle- 
gations face a strong counterincentive to record meticulously their program activi- 
ties. Similary, we have relaxed our multiple ownership rules in part in the belief 
that increased group ownership can lead to economies of scale and efficiencieB that 
serve the public interest and could also increase the possibility of viable competition 
to the m^ior networks. Yet, the comparative renewal procees continues to award de- 
merits on diversiiication grounds to group owners, notwithstanding the fact that 
their ownership structure fully complies with the Commission's rules. Also, the li- 
cense renewal process gives licensees a clear incentive to conform, to dilute their 
views, to pursue the "middle of the road," in the belief that such an approach, by its 
unobtrusive nature, will deflect unwanted r^ulatory attention at renewal time. Yet 
such a result is directly at odds with the goal of the Commission and, indeed, the 
goal of the First Amendment itself, to affoid listeners a diversity of viewpoints and 

Fourth, and generally, the ambiguity and uncertain^ in the process create the 
opportunity for abuse, both by the government, should it attempt to reward certain 
points of view and punish others, and by private ptuties, who can file competing 
applications knowing they have little to lose and much to gain simply by creating a 
measure of anxiety for the incumbent licensee. 

Fifth, and last, the process is unreasonably expensive. It has been estimated that 
the average cost in legal fees fbr a radio station comparative licensing proceeding 
exceeds $500,000 and that those for a television stetion exceed $1.0 million. During 
the 1970's, the average proceeding lasted almost 8 years and gathered a record ex- 
ceeding 6,000 pages. 

In resptHise to these problems, some might be tempted to suggest that a more ag- 
grassive, efficient and committed regulatory agency is all that is needed to make the 
process work. At an earlier time that might have been a persuasive argument, but 
the Commivitm has now had more than 60 years of experience with the process. 
Hut is long enough, I think, to indicate that it is the procen itself, not agency inef- 
ficiency, that is the problem. 
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Given, then, that the existing svMem displayB BcritHu imiwriactiona and ahoiddbt 
Hubatantially revieed. the critical question is what bolter altematma are Uiere? Ttt 



uptin the comparative renewal procesE. In eadeaToring again to reform this pnoa, 
it is instructive to eumine approaches that have pivved imaniling. 

Starting in the inid-1960s. the Comnuaaion made a major effort to ebmuMtette 
subjectivity of the program evniuation proceas at the core of the hceMertOBwl 
mechaniam by adopting highly formaliatic oKertainment rulaa. Uooer tncM nM 
licenses were required to aKertain the need* and iotcreata of their comm unitMaiiifl 
formally record these rindinga. They were then to he bdd to the pwyiwm of jw- 
grwnming responsive to these 8K»ri*ined needs. The C o mmiwwn thus hopefl to 
concentrate on reviewing compliance with the ascertainmeot proccM as a mauin a 
assuring that broadcaslcre' programming performance — •■' ~' **" 



luMdh and interests of the public. The procseB, however, produced only a quagmlt 
of paperwork without discernible benefit to the public, llje digest of caaee dsa^ 
with the process alone comprised nearly 60 pages, most deshng with what "» Q|^ 
mission later described as "meaningless minutiw," For esamfOe, theOOTMnMBOB 
WHB required to consider numerous and often trivial allega D O iMi ngw mBg Ps 
manner in which licensees conducted surveys of communis leaden or toe KetMn 
public to ascertain community needs ond the r ep r e s en tatiTen« of the s smpw 
used. As a result, the ascertainment process was ehminated in the broadcast oavgS' 
lation orders. 

In 197(1, the Commission attempted to cut away the extraneous baggSBS from tte 
process Iw introducing a summary judgment step into the comparative haani* 
Under this approach, an existing licensee that could demonstrate that its oper atun 
had been substantially attuned to meeting the needs and intetssts of its areadtirni|j 
tlie preceding license term and that the operation of the itatHn was not otbwm 
characterized by serious deficiencies was entitled to a summaiy jndgment and b- 
cense renewol. The Commission's 1970 Policy Statement, hcrwever, was overtunH 
by the Court of Appeals as denying competing applicants their full hearing ngntt n 
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In frustration with this process, the Commission next explored simply adop^ 
quantiried programming obligations in order to obtain a renewal expectant?. Bot 
thiti eTTort too was abandoned as leading down the wrong path and, as the Commit- 
si'jn nvttid, was a "simplistic, Buperficial approach to a complex problem." AfafioW 
lila/ik Media Coalition v. FCX, 589 Y2d 578 (D.C. Cir. 1978). 

Kinnllv, the Commission sought, under prodding from the Court of Appeals, ta 
bimply deflne with greater precision what levels of service could be said to he men- | 
twrioim or suhetanlial and therefore entitled to the award of a renewal expectancy. 
While some progress has perhaps been made in this area through adJudicationB de- 
cidtsd '(ver the years, the subjectivitv of the process cannot and has not been elimi- 
oat**!. Moreover, the longstanding oifTicultieB of the comparative renewal prtjcess— 
govKrnmtnt involvement in procram review and its "chilling" rffect on speech, un- 
predictability, the IncomparabiTity of actual performance versus promises of per- 
forjijunce, und high cost— remain. 



We believe that the intent of the comparative renewal portion of this legislation— 
l^j create a proper balance between the public interest obligations of broadcasten 
«"d l>r'Midi;tist«ra' interest in marimizing service to the public by operating unfet 
lered in the marketplace— is toudable. Morever, we agree with the procedural mecb- 
Hiiiuii proj^jHed by the bill for broadcast license renewal— a two step approach— be- 
'""'-'t; Uiis Kenerally eliminates the need to conduct comparative renewal hearings, 



cuMterB' prij){riimming. Our concern arises specifically from its proposed codification 
of the i.'urrent "meriUjrious" service standard as a basis for non-comparative renew- 
al, LhuB rwjuirinj! Ojmmission review of both the quantity and qualitv of a station's 
pri)|jrumminu. ThK problems inherent in such programming oversight are further 
eiiacerbate<i by th« bill's requirement that 10 percent of the television license re- 
Tl *"' «PI»licatiiinB fil«d in any given calendar year be audited to determine whether 
the "meritoriuus" service stanoard has been met. These features of the bill raise 



rinti. Amendment concerns alonff the lines previously discussed and will, of necesai' 
ty, re<|uint the (Jommission to continue making subjective judgments as to irtiether 
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A SUOOESTID ALmtNATIVE 

In attempting to fiuhion a workable alternative to the exiotiiig license renewal 
process, several overriding principles should be borne in mind. First, and foremost, 
the pro raw should acknowledge the incentive of a broadcaster in a competitive 
broadcast market to anees and respond to the programming needs and interests of 
the public. Governmental regulation is not necessai; to ensure the availability of 
programs that viewers and listeners want. The marketplace will generally sort out 
the interests of audiences and match them with appropriate programming and will 
do 80 more efficiently than governmental dictates. Today's robust broadcast roortcet- 
place is particularly reliatue in this report. Between 1%6, when the Commission 
tint articulated its policies on comparative hearings, and 1986, the number of radio 
and television broadcast stations has grown by approximately 95 percent and 136 
percent, respectively. More si^iHcantly, during this time, PM broadcasting has 
evolved into a service competitive with AM broadcasting and UHF television has 
become a signi^cant factor in the television marketplace. And we anticipate that 
this growth will continue. The Commission has allocated 689 new FM channels, and 
has permitted the shared use of Class I-A clear frequencies which could ultimately 
result in the addition of more than 100 new AM stations. AM channels immediately 
above the existing AM band should also became available in the next few years as a 
result of international trea^ t^egotiations. It is estimated that this may reeult in 
the addition of several hundred new AM stations nationwide. There are, moreover, 
841 low power telev ision (LPTV) stations now licensed, and we estimate that as 
many as 4000 LFTRV stations may eventually be licensed. The broadcast market is 
thtis highly competitive today. 

Hub growth in electronic media outlets is important not just because it provides 
an environment of multiple information sources from which audiences can choose 
and which they can influence through their viewing choices. It is important as well 
because the growth in media that are not subject to traditional broadcast r^(ula- 
tion— particularly the growth in cable television, which serves nearly half of all 
U.S. television households, and the rapidly rising penetration of videocassette ma- 
chines — means that regulatory or legislative pressure on broadcasters to air pro- 
grams that are deemed "socially de^rable" will not necessarily increase the audi- 
ences for such programming. Rather, the audience may simply be driven to the al- 
ternative program sources. 

The intensity of the competition in the broadcast marketplace and the reliability 
of maritela in ensuring the availabiUly of responsive broadcast programming should 
permit ui te disengage from the intrusive programming review now at the heart of 
the renewal proceas and to fashion a license renewal process that more fully accom- 
modated First Amendment values. More specifically, I believe that we can accommo- 
date the need for reasonably certain, predictable renewal mechanism that fairly 
evaluates an incumbent's performance, yet avoids the content-based judgmente that 
have previously characterized that process. How? By simply looking to a licensee's 
compliance during the preceding license term with the Communications Act and the 
Commission's rules and policies. lUs approach involves a two part process: if a li- 
censee substantially complies vrith the Act and our r^latoiy requirements, and 
does not suffer any disqualifying character defects, its li^nse would be renewed and 
no comparative procees would be engaged; petitions to deny could, of course, be 
filed, but no competing applications would be accepted at this stage. If, on the other 
hand, sign^icant deviation from these obligations had occurred, the Ucensee either 
would be disqualified or would be compared to competing applicants. 

This apprc»ch would afford incumbente a specific standard to which to conform 
tiieir conduct. Moreover, by providing a reasonable level of renewal certainty, it 
would encourage investment and programming efl'orts by existing licensees. Yet, it 
would still test the overall conduct of licensees against our r^ulatory requirements, 
and deny noncomparative renewal where that conduct is substandard. Tlus bifurcat- 
ed procen would also eliminate many needless and costly comparative proceedings, 
thus allowing licensees to devote their resources and energy to tasks that more di- 
rectly bratefit the listening and viewing public. It would also substantially roduce 
the government's role in reviewing directly the program performance of licensees, 
thus better conforming our regulatory scheme to the ideals of the First Amendment 
and ther^, in my view, better serving the broadcast audiences of our licensees. 
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scribed here. Our experience BoggeaU that conaum«r welfare, our ulttmate objedii^ 
IB best served by renewal mechanism that removes the uncartainty and the intn- 
sive and chilling effect of government supervision of brottdcast speech wnH placM 
more reliance oa competitive broadcast markets to ensure that broadcasters' jm- 
gramming meets the needs and interests of its viewers. The modified 2-step ^■ 
proach I have suggested to you would do just this, while still retaining the govAi- 
ment's ultimate responsibility to determine whether an incumheat broadcaster tui 
operated in the pubUc interest and therefore merits lenewaL 

Thank you for the opportunity to appear before you this moming. I would be 
bappy to answer any questions you may have. 
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Federal Communications Commission 



n, D.C. 20510 

Daai; He. Cbainani 

In ChalzBan Patilck's abaaoca, I om responding to the ibllow-up 
^lestlona due today vblcti tre received after tbe SubcxoBltteete 
July 17, 1967 bearing on B. 1277, tbe "Broadcasting lapcGwenents 
Act of 19B7>' USD enclased are responses to natters raised 
Airing tbe beailiq its«lC. 

I tKq>e these answers are fUl^ responsive to the Cubcowalttec h 
qiestions. Please let us know If you need any further 
Inforaatlon or ossistsnce to cooplete the bearing record. 



(ritvA 1^. PcU/v 



,,Google 



Hearing Questions 



Q[1]: Do you believe that broadaaat licenaeea ^ould be held to a public 
interest standard? 

A: Broadcast licensees, unlike other business owners, are subject to 
regulation by the CoMDunl cat ions Act, which Is carefully tailored to further 
the public Interest by proaatlng a systea of broadcasting that, as a whole, 
aerves and Is reaponslve to the needs and interests of the listening and 
viewing public. The ConiDlasion is charged with, and I will carefully enfbrce, 
this legialatlon. Further, in our view, responsive broadcast service is Boat 
likely to result Mhere regulatory intervention In worfcahly coiipetitlve 
broadcast markets Is ninlmized generally and governnent oversight of prograa 
content Ln particular, Is, for reaaona anoclated with the First fl 
avoided. 



A: Both statutory and eilatlng regulatory requirements require some 
evaluation oT the content or a station's programing. Traditionally, some form 
of review of broadcasters' progranoing perfbrmance has played a role in 
CoDDlssion licensing proceedings and in certain types of broadcast enforcement 
actions. Given the substantial First AmendDent concerns raised by direct 
governmental review of broadcast prograoaing, however, the Coomiaaion has 
consistently sougtit to achieve its prograa-related objectives by indirect and 
leaa Intrusive neana. For example, we now consider the general prograMilng 
responslveneaa of lloenaeea by relying on the lists of conKinlty issues and 
the moat algnlflcant related progranning that all broadcasters are required to 
prepare. These llata are placed in station public files on a quarterly basis 
ao that they remain current and are easily available to the public. Other 
types of direct program review, such as the subjective review as to whether 
certain programs are meritorious which is currently utilized in comparative- 
renewal prooeedlnga presents greater tensions vls-a-vla the licensee's First 
ftiuendraent rights. 

QI3J: Can you enplain how a membt 

A: Individual licensees remain obligated to provide pro^ 
responsive to the cominunlty. Thereibre, iasues such aa g 
responsiveness, prograDoilng responsiveness to the child a 
compliance with statutory progranning -related obligation: 
"equal tine" and sponsorship identirication requirements 
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subjects of COBBlsslon concern. I ncabar of the public nay raise these Issues 
uith reapeot to a CoBBlsslon licensee by filing a petition to deny, an 
inforaal objection or a coaplalnt. There are strict tlae and docuinentation 
requireaenta that attach to the filing of a rornal petition to deny that are 
not applicable to Infornal objections or ooDplalnta. 

In the Coulaslon's television deregulation decision, Report and Order . 
98 FCC 2d 1076 (19W), reeon. denied . 101 FCC 2d 35fl (1986), afT'd Iji part and 
reaanded In part . Action for Children's Television v. FCC . Ho. 86-1125 (D.C. 
Clr. June 26, 196T}> revising programming and ooiaercializatlon pollciea, 
ascertalnnent requlreaients, and program log requlrearata for ootaercial 
television stations, the Connlsslon speciflcaLlV addressed what a petitioner 
to deny Nould have to show to raise an Issue as to uhether a licensee's 
progrsmalng is responsive to the public. The Co^lsslon stated that a 
petitioner raising prograinming Issues will have to demonstrate that an 
Individual station la failing to address issues facing the covunlty in Its 
programslng. The Commission oaphaslzed, houever, that the obligation of a 
licensee in this contest Is to contribute to the overall Inforution flow in 
its market, not to provide programing reaponaive to every laue of coBBinlty 
Interest or concern. Thus, Mhlle this obligation la not negated by the 
eiistence of other Issue -responsive programming In the market, it nay be 
affected by the amounts and types of programing provided by other television 
broadcasters. Further, uhile a petitioner nay allege that an individual 
Station has failed to address issues of particular relevance to a slgnUlcant 
segment of the community, the Co^IsIchi stated that a licensee nay refund by 
pointing not only to its oun prograaming that may have addressed aich issue, 
but also to other television stations available in the coimunity that oould 
reasonably have been relied upon to address auofa lauea. 

Q(4|: Can you tell the SubcoHlttee how many renewal application uere 
ohallenged each year tram 1980 to the present, and how many were designated 
for bearing. In addition, can you provide us ulth the nuii>er of renewal 
applications the Commission has denied since 1980T 

*: On August 13, 1981, the Onnlbus Budget Reoonc illation let was enacted 
into Ian. Pub. L. 93-35, 95 Stat. 357. As part of a c ~ ' 

Section 30T(d) of the CommunicaUons Act of t93t was ai 
the maximum three year license term fbr radio and television b 
Stations. Commencing ulth lioensea scheduled to expire on October 1, 198l, 
the broadcast renewal teraa n>r television and AH and FH stations were 
extended to five and seven years, reqwctively. Section 73.1020 of Coilsslon 
rules organlies licenses so that stations In oertaln groups of states ooaa up 
for renewal slaultaneously . As a result of the legislation eitendlng license 
terms, there have been few licenses scheduled for renewal during the period In 
question. In particular, we received applications during the period October 
1986 to August 1, 1987 for 6 television renewal groups, consisting of a total 
of 421 television renewal applications. 312 of these uere granted, and 79 
applications {19f} were initially deferred. The reasons fbr dsfOrral included 
questionable licensee Equal Employsent Opportunity prograv (22 stations); 
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llcanus fillure to aubUt an HF radiation atatiMat (t2 aUClona); Uoanaaa 
bankrupCoy (2 statlona); ailant stations (T atatlona); I>t*-(Uad raneual 
applications (3 stations); and llcanaaaa opposed by oo^Mtlni applloations Itar 

construction pernits (2 stations), k total of T.*f Of tiM dafarrad statlna 
(31 statlona) uere the subject of a pstltion to d«ny or MibMantlAl Infbnal 
Objection. This percentage reflects the fUlng of 8 pstUlim to dany or 
substantial InforaBl objections. Theao petitions to deny and Inftor^al 

Since 1980, a total of 55 ooaparative-ransNal oaaea, 6 rasooatlon oases, 
and 5 non-conparatlue raneual oaaea have been deslcnatad tCr hearlDg. (The 
renewal designations Included applloatlons filed prior to I9B0.) 31noe 19B0, 
no reneual application In a case designated tor bearing baa been denlod by tbe 
Connission. Tuo reneual applications designated for bearing have, hOHever, 
been dismissed by the CcmBlssion, the effect of uhloh was to deny ranewala M 
licensees. Further, to date approxlaately tT reneual awlioatioos that hBM 
been designated for hearing during this period have been denied by an 
administrative Law Judge. Appeals t« the CoHUselon In theea oaaa* ara 
presently pending or expected. 

Q[51: Since 1980 haa the Coamlssion ever inveotlfated a reneual appUoant on 
its oun , ultbout tbe submission of a petition to deny, or a oovating 
application? 

A: As ue Indicated above, because of extended license tom, only 421 
television renewal applioatlons have been filed in the relevant tlae period. 
Nevertheless, the Commission has Investigated renewal applloanta on Its oun 
during tbl3 period. For example, the ccapliance of licensees ulth the aqual 
employment opportunity rules and policies has been the subject of a nimlMr of 
Inquiries by ttie Commission on its oun ■otlon. These have resulted in station 
sanctions ranging from letters of admonition to the imposition of requlr«mnta 
that periodic reporta be filed as to minority and fenale eaployaent prograB. 
Since 19B0, 113 stations have been sanctioned ulth reporting condltlois. with 
10 of the stations also receiving short-term reneuais. 



Further 


', altbougb the question Is framed In terms of Investigation at 




e, It Is important to note that the CoHolsslon does reoelve 


information 


During station license terms that sooetiiKa resulta in an 


Inveatlgatlc 


in. In addition, the Ccmmiaslon has initiated Invest igatlona on Ita 




cations relating to licensee compliance with CoDailasion rules has 


arisen in th 


le context of assignment and transfer applications. These 


inveatlgatlc 


ma have included inquiries Into alleged unauthorlied transfera of 


control and 


operations of broadcast iiollitlea by aliens. 
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TrafTlCliiiiB 

4[1): A recent issue or RTNDA ComiuiicatAr reported that news stam are being 
out at Bany major market radio and Independent TV stations and that broadcast 
«ditorial3 are on the decline. Those reports appear to contradict your 
contention in your testlnony before the House Teleconaunlcatlons Subcomlttee 
that there la no hard evidence of a decline in news and public amirs? 

A: There la little doubt that individual brtadcaatera are readjusting 
t^helr approaches to neus, public affairs and editorial ataTfing and 
programming aa they respond to narket fbrces and the regulatory freedon 
accorded them by the Comlssion's radio and television deregulation orders. 
1 note preliminarily that reallgnnents in starring by broadcasters does not 
necessarily have any effect on the amount of news and public affklra 
programming produced. Hhlle certain of the networks have recently engaged in 
highly publicized staff reductions, the amount of progranolng produced by the 
network news divisions has nearly doubled in the past ten years. 

Based on the RTNDA Coomin lea tor studies to which you ref^r, however, it 
appears that recent changes In news and public affairs staffing iii the 
television service are best characterized as realignments of staffing among 

according to the article by Dr. Uernan Stone In the April 1987 Imue RTNIM 
Communicator, news ataffs at independent television stations have declined 
during the period 1985-1986, but news stafm "continued to grow at network 
affiliates. " And, according to the article, "[djesplte cuts by Independent 
stations, the total TV news work force Increased . . . ." Moreover — and this 
Is particularly Important in evaluating any alleged adverse effect from theae 
changes ~ In saall television markets, where viewers have fewer infbrmation 
sources from which to choose, TV news staffs either roalned the same (ADI 
■arkets 101-150) or increased in size (ADI markets 151-214). Further, even if 
Staffing were able to be equated with progranming, any "decline" in news 
programming at Independent stations nay be attributed to the explosive growth 
In the number of such stations since I9S0. During recent years, the number of 
Independent stations has mare than doubled, reaa 113 stations in 1980 to 283 
stations in I9S6. As a practical matter, during the first feu years of 
operation these stations are not able to expend the resources to support ouch 
news programming. As a result, news prograoBlng statistics may be 
Inadvertently skewed to reflect a decrease in such programing when that Is 

In radio, the RTNDA article indicates a net reduction in news staffs 
only for stations In major markets (those with populations of Hire than one 
■illlon), where the median staff feU froa 2,7 In I985 to I.U in I9B6. 
It Is in these markets, however, that the total nmber of broadcast voices 
available Is the highest; our recent Hotloe of Propoaed Rulfaklng concerning 
the broadcast multiple ownership rules, for eiaaple, fbund an average of 30.16 
radio stations and 6.84 television stations in the top fifty narkets. Given 
the multiplicity of broadcast sources In these markets, the potential fbr 
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any adverse erfect on the avBtlabllity of InforBatlon r"C '"C ffoa auoh 

aarket-baaed adjustaents in news staff co^ltaoits aa reflactod In ths RIWDA 
survey Is conaiderably reduced, tf not ellalnated. TYw beneflta, h 

continuing to permit radio stations in such highly coapetitUe a 
Individually tailor their resource expenditures to aarlietplaoe d 
thereby to serve their comnunltles ure efficiently reaaln substantial. In 
all radio markets other than the aajor Mrketa, the ilTIIDk aurvey invnall no 
appreciable change In news staff coMiitaents. 

With respect to broaOcast editorializing, the article by C. DonaU Gale 
In the Hay 196T issue of the RTNDA Coaunloator Indleates that thare tiaa b«an 
a decline both In the nuaber of stations prssantlng editorial progra^alng and 
in the nuaber of editorials presented by t^ioae stations continuing to air auoh 
naterlal. The author ooncludea, however, that these reductions have reaultad 
fron shortsighted cost cutting by soae stations and not becauaa of broadoaat 
deregulation efforts by the CooBlsaton or froa any lack of a needed regulatory 
Incentive. Indeed, Mr. Gale Indicates that editorial progra^dng is a natural 
adjunct of news prograaaing that creates credibility for the station aixi aakea 
long term economic sense. As stations coae to realize this, Hr. Gale 
believes, 'editorials and oonaentary ulU continue to play an i^nrtant role 
in the broadcast business. . . ." In any event, the Coaalsolon haa never 
required licensees to editorialize. 

In sum, I continue to believe that there la no "hard evidence* to suggest 
a palpable decline in news and public aHbirs programing in the Hake of the 

Coaalsslon's radio and television deregulation actions. 

Q[21: Since the Commission has eliminated many of Its record keeping 
requirements, is there any way to gather what you refer to in your testlaony 

numerous means by which specific Infornatlon and data oorlceming 
g activities of broadcast licensees could be gathered 
ng the Commission's action deleting the prograa logging 
ir commercial and noncoanerclal radio and television stations. 
:e, the issues-pro grams lists still required to be maintained by 
I afrord substantial Information concerning the most significant 
prcgramalng efforts of broadcasters. Beyond this continuing 
source 01 oata, routine commercial program listings — such aa those ibund In 
daily newspapers or in such specialized publications as TV Guide — regularly 
provide detailed program information. Moreover, as we noted In the television 
deregulation order, should there be a legitluate reason to do so, the 
Commission can document broadcasters' prograoailng activities by any of 
several means. Including special studies and Investigations. The threshold 
queatlon, however, Is whether such recordkeeping burdens are warranted on a 
continuing basis; I do not believe they are. 
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Q|3|: In an effort to deoonstrate that tnere has been an Increase In nous and 
public affairs, you raly on data concerning one netuork and three cable 
aervicea. However, cable in atill not available In Mny parts of the country, 
inoludlng moat of the Nation's Capitol. Has the ComiaBlon uncovered any 
evidence that neua and public afnirs progranmlng has declined In any Barkets? 
Has the Commlsalon attempted to gather any InnirnatLon of the availability of 
news and infornatlonal progransnlnB? 

auggesta that individual broadcasters are adjuating their approachea to neua 
and public affairs staffing and prograiming in response to Darket fbrces and 
the diacretlon the Commisaion 's deregulation orders have afforded then. The 
aane atudles upon uhich thla conclualon Is baaed, however, alao indicate that 
there haa been no broad deollne in the overall avallabUity to broadoast 
audiences of newa and public affairs progranB. KTHDA Comnunioator, April 
19B7. The Comnlssion la not auare of any evidence that news and publio affairs 

has it specifically undertaken to gather data concerning the avallabUity of 
news and public affairs prograne. In fact, a recent survey conducted by the 
Television Infornatlon Office based on A.c. Nellson statistics discloses that 
local programming has increased. The survey considered the local neua 
broadcast by each of the television nettiorK affiliates during the period from 
May 1986 to Kay 1987. The survey found that 31 stationa added one-half to one 
hour of local news during the 4 p.m. to 7 p.m. time alot. Of these atatlona, >l 
were new on the air and 11 had recently changed ownership. A total of 18 
stations dropped one-half hour of local news. Of these stations, only 2 were 
the subject of recent ownership changes. 

As ue noted In adopting the television deregulation order. "Ulf at some 
time. , , there is significant market failure with respect to suoh 

meana as aud'ience complaints." [TVDereg at para. Tl.) We have received no 
such complaints, and given that current studies suggest no appreciable 
decrease In news and public affairs programing, there appears little reason 
to burden licensees and the Coomlsalon with the recordkeeping and reporting 
obligations that would accompany any specialized program data -gathering effort 
by the FCC. 

014|: In your testimony before the House Subconnittee you stated that 
reinstatement of the trafficking rule could require owners to hold on to 
failing stations and that It could reduce the avallabUity of stations to 
minority owners, S. 1277 provides an exenptlon for stationa in Hconomic 
distress and sales to minorities. Thus, it appears that those concerns are 

A; I believe that the relmposltion of the three-year rule would adversely 
impact minorities and wtoen, by creating a barrier to entry n>r such groups In 
several respects. Even If minorities (and uooen) were exenpt from operation 
of the rule, such a rule would reduce the number of broadcast properties 
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r inexperienced buyers, a 
By reducing the supply of 
oroaacasi properciea on tne nariiet, sucn a ruie could In the *ort term, 
actually increaae station prices thereby Halting It noro dUTicult for 
undcrreprasented groups (including uoaen and Binoritle*) tO becoae part of th« 
lnduatry'3 ounerahlp structure. For many of the aane reaaona, Uie rule 
obvloualy uould oake It nore difficult for exiating fenalo and ninority 
aCatlon owners to trade up to larger and BOre expaiaive broadcast properties. 

QI5]: In your testimony before the House, you also indicated that the nuober 
of stations sold that were held less than three years Is nlsleading because In 
some cases individual stations are spun off fron the group of stations 
acquired shortly after the group Is acquired. In one case, you noted that a 
station uas only held for one day. Isn't IC true that theaa aplnoffo are 
designed to raise additional funding Co finance the purchase of the group of 
stations? 

A: During my testimony, I said that several of the sales reflected In the 
atatiatlcs were spinoffs from group transfers. In one case, I noted that the 
station was bought and aold on the same day. I stated that it did not aa\ce 
aenae to consider these aa two separate transactiona alnce what really 
happened waa a aingle transfer that was made In two ateps. Llkewiae, I 
recognized that those sales made pursuant to court order, as part of a 
bankruptcy proceeding or on behalf of an estate, cannot be construed aa 
undesirable, even if less than three years has elapsed since the previous 
aale. While It Is possible that the short ter" resales of one or Bore of a 
group of stations purchased together could reflect an asset liquidation 
intended to aaaiat In financing the group purchase, our experience lndiaat«9 
that such sales are often motivated by quite different oonalderations. For 
example, the transfer after one day that uas referenced In ay testlBcny 
resulted from a "pass through" transaction. Apparently for tai reaaona, Uie 
stock of the station concerned was tranaferred by the truat holding the shares 
to the trust's bcncriclarles who, the next day, transferred the stock to the 
ultlDate purchaser. Thus, the station quickly pasaed from the seller to the 
"true" buyer for all purposes other than "paper" tax considerations. Other Etiort 
term transfer caaea have resulted r^co the need to liquidate and distribute 
estate assets or to diveat certain atatlona In order to cosily ulth the 
Coanlsslor's multiple owneranlp restrictions, ^ort term resales could also 
reflect an attempt by the purchaser to realign Its broadcast properties to 
■ore closely fit its media objectives. The purchaser might wish, for 
Instance, to consolidate It holdings geographically, to diversity or harmonize 
the characteristics of its stations or to concentrate its resources on a teuer 
number of stations. In any event, even if a group station purchaser were to 
"spin ofT' a station for financing purposes, there Is no reason to assume such 
action Is contrary to the public Interest. 
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debt levels on atatlon operations? 

A: While the question of debt loading and Its lapact on station operations 
has been raised In the context of various Comlsslon actions, nothing or Hhloh 
ue are aware suggests a need to accord this issue ^lecial regulatory 
eons Id era t Ion . Broadcasters, uhether InaOBlng purchasers or eilstljig 
■anagenent , have every Incentive not to structure their debt In such a maimer 
or to incur obligations to such a degree as to Jeopardize the value of their 
companies. That value is based on a broadcast statlcm's capacity to generate 
revenues, both In terru of short-term income and long-term capital gains, 
which in turn depends on the ability of the station to attract substantial 
audiences. Attracting audiences, of course, requires competitive programming 
and a good technical delivery mechaniaD — both of which necessitate adequate 
investnent by the broadcaster. Incurring debt that precludes auct? investment 
Is almply counterproductive, and there is no reason to presune that 
hrofldoastera would consciously do so. Moreover, the ooinilei Judgments 

Investment in this manner are, we submit, b«tter nade by the corporate 
officials and tested by the narketplace, than by government oversight and 
control. 

Q[T): Uhen the Commission expanded its rules to allow atatlon owners to hold 
12 KH, %Z FH and ^^ TV stations, the FCC indicated that it would rely more on 
the local ownership restrictions to ensure diversity. Have there been any 
changes in the broadcast marketplace to Indicate that the local ownership rules 



Ik: In relaxing Its national multiple owner^lp rules In I9SI1, the 
did observe that: 

the most important idea aarkets are local. . . |N)ational 
broadcast ownership limits, as opposed to local ownerAip 
llBita, ordinarily are not pertinent to aaurlng a diversity 
of vieua to the constituent elaents of the (Uerlcan public. 

MeaorandiM Opinion and Order in Gen. Docket Ho. 83-1009 at para. 18, eitina 
Report and Order In Gen. Docket Ito. 83-1009 at para. 60 (footnote omitted). 
I believe that diversity, 1 ■ e_. , the availability of diverse news sources to any 
individual, is the most significant area for Commission focus. To toattr this 
goal it Is reasonable from time to time to consider the Issue of uhether the 
existing local rules are properly constructed and effective to achieve that 
goal, given the state of existing broadcast and inibrmation Mrvice aarkets 
and the relative benefits, efriclencles and costs attendant to various levels 
of local ownership restriction. Indeed, many of these Issues are before the 
Commlaslon in a pending proceeding. See Motlce of proposed Rule Haklng In HH 
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Doolret Ho. 87-7 ( Hwnqpent of Section 73.5555 of tha 
Broadcaat Hultiple Owierahlp Hulea) . 

T«x CertinoaMa 

0[1|: As you know thla past Sunday there uas an article In the Ua^lngton 
Post on the sale of WTVT to a corporatlor, uhlch la said to be controlled by a 
minority. The seller or the station uas awarded a tax certlfloate, pursuant 
to the Coranlsslon's policy. Prior to anirovlng this transaction, did the 
Commission examine ttie financial quallflcatlona of the proposed buyer to 
deteralne whether the minority partner uaa, In f^ct, oontrlfautlng ZO percent 
of Che equity pursuant to the FCC'b requlraienta? 

A; On April 23, I9ST, the Haaa Media Bureau, aotlng pursuant to delegated 
authority . approved the asslgnsent of lloenae of station UTVT (TV] Taapa, 
Florida, from Gaylord Broadcasting Coapany to UTVT Holdings, Inc. Prior to 
approving the assignment, the application was reviewed to detemlne whether 
financial certification was provided consistent with CoBolsslon requlronenta. 
Such certification was provided in the application and was found by staff to 
be fully acceptable. In accordance with Ccnaisslon policy concerning 
financial qualifications of transfer applicants, no further examination in 
this area was necessary. See answer to question number 3, below. 

On April 27, 1987, Gaylord's request for a tax certificate was granted. 
The 20f equity requirement to uhlch you refer Is applicable, for tax 
certificate purposes, to Halted partnerships only. See Minority Ownership It, 
Broadcasting . 92 F.C.C. 2d 819 (1982). That requlrenent does not apply to 
corporate applicants, such as UTVT Holdings, Inc. 

ssignee was a corporation, the tax certificate was approved 

■ - indard. In its 197B S tatement of Policy on 

rtinn Faculties , 68 F.C.C. 2d 979 (1978), the 



Commission stated that It would use its authority under 26 U.S.C. 

to grant tax certificates to assignors or transferors where we found It 

appropriate to advance our policy of Increasing minority OMner*lp. At t 

time we envisioned Issuing tax certificates w 

excess of 501 or controlling. He also noted 

be granted in other cases would depend on uhe 

significant enough to Justify the certlficati 

minority owner^lp policy. 

Clarence V. HcKee, who is Black, is the president and chief executive 
officer of WTVT Holdings, the transferee. He also owns 1001 of the Class A 
coHKin stock, 210 shares. As the sole Class A stockholder, Mr. HcKee Is 
entitled to four votes per share, a total of 840 votes (1x^101. GHG-3, which 
Is 1001 owned by Gillett Croup, Inc., owns 1001 of the Class 6 covKn stock, 
790 shares. As the sole Class B stockholder, Gillett Is entitled to one vote 
per share, a total of 790 votes (1x790). Thus, HcKee has 51.531 voting 
control of the licensee's 1000 shares of ccoDon stock. In addition, through 
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and chier eiecutive ofricer of the licensee; and (3) has voting control or the 
licensee. Baaed on the above, stalT deternlned that a tax certmcate was 
warranted under the I9T8 policy. Because no substantial or aaterlal questions 
or fact uere raised as to the applicant's qualifications or as to the bona 
fldea of Mr. Mc«ee, no hearing uas varranted. 

0(21: If you did not require the parties to sibait written evidence Of their 
financial wherewithal to co^ilete this tranaactlon, on what buis did you 
determine that the proposal was not a ahaa? 

A: As discussed above, staff deteruined that the request for a tax 
certificate uas consistent with the 1978 policy. No objections uere fUed 
against the proposal and nothijig on the f^ce of the applications appeared to 
be inappropriate or raised a substantial and aatarlal question of f^ct. 
Further, in oral discussions uith the assignee, It uas represented that HcKee 
uould Bove froB Uashlngton, D.C. to Taapa, Florida and taecoBe directly 
involved on site, an eventuality which took place *ortly oftar oloaing was 
cOBpleted . 

While we did note tha 
bought out at the end of ti . 
CoBBlsslon restrictions that would prohibit such an arrangeaent. the only 
condition subsequent to grant of a tax certificate is that the statim bubC be 
held at least 1 year rroa the date of grant. 

Q[31; Does the commission ever require parties to »ioh a transaction to 
Buhmlt evidence of their financial qualifications to aeet their contractual 
obligations? 

A: Generally, no such evidence would be required unless there Is a 
substantial and laterlal question of fact as to the legltlaacy of a 
certification. For eianple, if the Coaalssion Is presented ulth InftMrnatlon 
which suggests that the assignee Is In bankruptcy or Is otherulse unable to 
Beet its financial coBBltaent, additional evidence would be requested. If 
such additional evidence failed to resolve the Batter, a hearing would be held 
and the transfer ultlaately could be denied. 

Slailarly. If a alnority is required by the assignee to provide an equity 
contribution and the Comlsslon has infornatlon uhidi cannot be favorably 
resolved to Indicate that the alnorlty actually has the ability to sect hia 
couitment, a tax certificate based on such contribution uould be denied. 

Q|lll: In connection with c<aparative hearing proceedings the FCC recently 
issued a stateBent Inforaing applicants that they Bay be requested to 
deaonstrate their financial qualifications. The purpose of this stateaent uas 
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■pplloano and to i-Muca tM nisMr ot appltoanta trtio (lie 
i without arranging (Inanclng la construct and operate their 
itions. Has the Cwulaalon given any consideration to reinstating 
lent that applicants subalt evidence oT their financial 
na at the tlse applications for new stations and approval to 

tor broadcast otatlons to 
1 lieu of aib^ttins detaUed 
docuaentation or their iinansial qualincations, it appears that atme 
applicants Bay be abuilng this procMure by falsely certifying their 
qualifications. One aidns of daterrini mich abuoos uould be to return to the 
foraer requlreBciit af liautng applicants subait detailed docLsentatlon or tbelr 
financial quallflcallo.is, »t this point, however, the CoHlssion la 
attenpting to curb abuses through a prograa of randoa verification of the 
financial certiriDallon of applicants, coupled with selective financial audits 
of those applicants ulth lirgs nuabers of applications pending. Under tliia 
program, each applicant ssliotM Is requlrtd to subalt doouaentation 
supporting Its DsrlirlDatlon that It has available the financial reaouroea to 
construct and oparals the broadoast station in question tor three aonths 
Without reliance on advertising ravenuaa. Ue balieve that this prograa of 
random and aeleollve ohacks Hill praoarve the benefits to applicants and the 
CoDDlsslon of the slmpliried application requiraaenta uhUe providing a 
deterrent to falaa oartif loatlons. The Coiiaaion Juat instituted the 
verification prograa on Haroh 19, 1987. If circuMsUneea uarrant in the 
future, ue can oonsldar other raasdlas - aich as requiring soae type of 
financial documentation for all applloants, 

Oilldran's Prograiaiog 

QI1): In 197'! the ComnlBilon adopted a study on the lapact at televiaton an 
ahlidren. Since then has the Ciaailsslon conducted any other studies 
ooncernlng television and ohlidarn? 

h: The Corn 

teleuision matters slnoe ita adoption of t 



and Policy Statement and has taken a aaries of actions since t 
on this concern. In 19TS, the lloBalsslon re-eatabllshed the ChUdren'a 
Television Task Force to examine the sffaotivaneas of Che Industry self- 
regulation approach to chllilron's taievlaion Issues taken in the 1974 
Report and Pollcv Statntnent and to evaluate the lapact of new technologies and 
alternative sources of progranaing on the Bvallability of children's 
programming. The Commlsalon received the TasK Force's report In late 1979 
and shortly thereafter, in reaponaa to the report's findings, issued a notice 
of Proposed fiule Making that advanced various policy options ranging fFoo 
eliminating broadcasters' apeclfic obligation to serve the child audience to 
adopting mandatory prograBning rules or quantitative renewal processing 
guidelines for children's programming. Enteneive c ~- ■--■-■-- 
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s reflecting a broad dlvarslty of 

In 1983, In order Co update the record, the CcaaiKion reopened the 
still pending chlldren'3 Celevlsion proceeding fbr auppleaental coHwnts. TTie 
CoH>tS3lon alao held an en banc neetlng to receive Oral {Assentations on the 
Isaies raiaed in the Notice of Proposed Rule Haklng . On January 4, 19811, the 
Coulsslon released its Report and Order in uhich it revlened the eitenalve 
record then before It and oonoluded that speclfla, quantitative programing 
guidelines uere not deairable. The Co^iiaaion did restate, however, that 
"there Is a continuing duty, under the public Interest standard, on eaoh 
licensee to exaalne the prograa needs of the (Alld part of the audience and to 
be ready to denonatrate at renewal tine Its a' . . - 



3 children? 

A: Beyond the Issues /pro grams lists required to be laintained by all 
broadcast licensees — uhlch Mould docunent significant prograiaing directed 
to laaues concerning children — the CoMBlsslon does not Inpose specific 
recordkeeping obligations on llcenae«s ulth reject to children's prograning. 
Ks noted in response to queation |1| above, however, the COHiiMion does 
expect each licensee to be "ready to daionstrate at reneual tiae Its attention 
to [children's] needs." In connection uith this obligation, lieenaees may 
■aintaln a variety of records that they consider valuable In documenting their 
efforts to aeet the needs of their child audiences. 



end the careful consideration and revieu of rulemaking actions as they 
ten, the Commission has not conducted ayataiatic reviews of the effects 

relaxation of its ownership rules and attribution standards in the 
I of its renewal process or of the lapact of the adoption of lottery 
on techniques in the LPTV and cellular radio 3 
DBission's revised policy statement on character. 
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The Chairman. Very good. We will hear then from Commission- 
er Quello. We will include. Commissioner, your statement in its en- 
tirety in the record, and you can highlight it or deliver it as you 
wish. 

Mr. Quello. All right. I have a short version here of my state- 
ment Mr. Chairman, that I would like to give. 

Mr. Chairman and members of the subcommittee, thank you for 
this opportunity to express my views on S. 1277 known as the 
Broadcast Improvements Act of 1987. I welcome the chance to 
engage in the constructive discussion on issues which are impor- 
tant to me and I think to this committee, and that is the reform of 
the comparative process, reinstituting the three-year holding rule, 
and elimination of the sunset provision from our newly adopted 
must-cany rules. 

I am especially pleased to share this panel with my friend and 
colleague, Chairman Dennis Patrick. While we may have honest 
differences of opinion, Chairman Patrick has an open mind and has 
been willing to engage in constructive discussion of the issues. 

During my time as an FCC commissioner, I have witnessed a pro- 
ductive evolution from over-r^ulation to deregulation, to unr^gula> 
tion, to marketplace self-regulation with occasional counterproduc- 
tive lapses into unregulatory excess. I was glad to participate in 
the timely der^ulatory transition that eliminated tons of^ paper- 
work and corrected over-intnisive government regulation. 1 am also 
gratified that 1 was around to renter an occasional dissent when 
our actions struck me as counterproductive. 

Some of the mf^or issues where my viewpoints differ from the 
Commission majority may be relevant for discussion today, subjects 
like the repeal of the three-year anti-trafficking rule, sunsetting 
the FCC must-carry rules, minority preferences and the deempha- 
sis on localism and the public trustee concepts. 
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Most of the time the diflereoces are merely a matter of degree. 
Our occasional disagreements represent an honest difference in 
philosophical and r^ulatory approach. Conflicting viewpoints are a 
useful fact of life in Commission processes. They represent a com- 
missioner's individual evaluation of a l^al record and his personal 
perception of If^c, reason and public interest. 

At the outset, I believe the time has come to reaffirm the public 
interest standard for brOEidcastinf . The l^islation before you is a 
step in the right direction, striking a proper balance between 
public interest obligations and the need for broadcasters to compete 
in the marketplace. 

Recently there has been much discuBsion about the need for re- 
newal reform and the tradeoff necessary to obtain such relief. I do 
not view the issue in this light. Since enactment of the Commuiu> 
cations Act of 1934, the Congress, the Commission and the courtB 
have all recognized the need for a renewal policy that would be foir 
to worthy incumbent licensees. Underlying this policy is the lauda- 
ble goal of promoting stability, certainty of investment, long-term 
program plannii^, and avoiding restructuring of the industry on a 
case-hy-case bfisis. Simply stat^, creating a stable broadcast envi- 
ronment enhances service to the public. 

The current coir^arative process detracts from these public in- 
terest objectives. The uncertainty and needless expense of the 
present regulatory requirements may serve to undercut service to 
the public by diverting scfu-ce resources away from programming, 
especially public Eiffairs. The twostep renewal process envisionra 
by Senate 1277 will help reduce the burdens and uncertainties sur- 
rounding the present system. 

I would note, however, that great care should be taken in craft- 
ing the requirements necessary to pass muster under the first step, 
particularv with respect to denning the term "meritorious program 
service." To the extent the Senate feels the need to define 'merito- 
rious" in the legislation, then I believe it should track the program- 
ming obligations currently in effect by the Commission. 

Our current prt^Eun obligations were the result of decades of ex- 
perience enforcing vEuious ty3)es of content r^ulation. I believe our 
existing program requirements strike a proper balance between fos- 
tering public trustee obligations and providhig the necessary flexi- 
bility for broadcasters to effectively compete in an increaaingly 
competitive market with unregulated entities such as MDS, came, 
satellite and VCRs. 

The policies that underlie our renewal processes apply equally to 
the trcmsfer process. Agfiin, the Commission should foster polKJee 
that promote stability and avoid wide restructuring of the industry. 
Moat importantly, the Commission should seek to structure an eco- 
nomic environment that facilitates service to the public. This can 
be accomplished by reinstituting the Commission's three-year hold- 
ing rule in combination with the two-step renewal process. 

The trend toward trafficking is beyond question. Data from sev- 
eral sources reveal a disturbing trend toward increased station flip- 
ping. For example, in 1983 only 5.1 percent of the television star- 
tions sold were held for less than three years. By 1986 the percent- 
age increased to 31.5 percent. In 1986 an astounding 52 percent of 
the television stations sold were held less than three years. 



,v Google 



41 

It ia worth noting that back in 1962, the Commission enacted its 
anti-trafEicking rules to correct what it believed to be fin undesii^ 
able trend toward acceleratod station trafficking. For example, in 
1961, 45 percent of the stations sold were held for less than three 
years. In 1960, 53 percent of the stations sold were held less than 
three years. So, with a 52.1 percent of the television stations sold 
being held less than three years in 1986, it seems like we have 
come full circle. It is time again for corrective action. 

I believe the concerns that moved the Conmiission to act in 1962 
apply equally today: rapid station transfers, hostile takeovers, and 
an environment favoring corporate raiders to distorts an otherwise 
stable, functionii^ broadcast marketplace. Speculators and traffick- 
ers have little interest in programming and little incentive to serve 
their communities. Reestablishing the three-year rule will help re- 
emphasize the vital public interest standard in broadcasting. 

In sum, a carefully crafted, two-step comparative process, com- 
bined with the three-year rule, will further strengthen the econom- 
ic incentives for broadcasters who serve the public. Also, the cur- 
rent program issues requirement serves as a major incentive to 
meet community needs without signiHcantly inMnging on broad- 
casters' editorial discretion or First Amendment rights. 

I recognize there are other important aspects of the bill now 
before you. For example, I fully support eliminating the sunset pro- 
vision firom the Commission's new must-carry rules. My complete 
thoughts Etre contained in the written statement which you were 
good Kiough to put in the record. 

Thank you, Mr. Chairman. 

[The statement and questions follow:] 



fo recent veBn the CommisBion has taken significant steps to den^late broad- 
eaiting. On Salance. 1 believe the Commission's actions have benefitted the Ameri- 
can people. We have created a more competitive broadcast environment and in- 
craaaod the number of viewing options available to the listening and viewing public. 

During mj time as on FCC CommiBsioner, I have witnessed a productive evolution 
tram orcrregulation to der^ulation to unregulation to marketplace self regulations 
with occarional counterproductive lapses into unregulatory excess. I was giad to par- 
tidpats in the timely derc^ulatory transition that eliminated tons of paperwork and 
oorncted over-intnuive government r^ulation. I'm also gratified that 1 was around 
to register an occasional dissent when our actions struck me as counterproductive. 

Some of the major issues where my viewpoints differ from the Commission mojori- 
t; may be relevant for discussion tM^. Subjects like repeal of Uie three year anti- 
tnffickiiig rule, sunsetting current FCC must carry rules, minority preferences, and 
the d»«mpasii on localism and public trustee concepts. Sometimes the differences 
are merely a matter of d^ree. 

Our occasional disagreements rej>reeent an honeet difference in philoeophical and 
regulatory ai^iraach. Conflicting viewpoints are a well eetabliehed and uaeflil fact of 
life in Commission processes. Tney represent an individaul Commissioner's evalua- 
tiaa of a legal record and his personal perception of logic, reason snd serving public 

At the outset, 1 believe the time has come to reaffirm the pubUc interest standard 
for broadcMttng. Fundamentally, and by Congressional statute, broadcasters are 
granted a Itcenae from the government to operate broadcast facilities in the public 
uitereat They are public trustees and have a fiduciary obligation to their communi- 
tiea of license. Broadcasting is a unique and distinct industty. We are not dealing 
with toasters, poric beUiee, or any other commodity. I believe we all can agree that 
broadcasters must remain accountable to the pubuc interest standard which is en- 
forced by the Cranmission and the Congress. 
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In crafting coDuaunicatiooB policy, however, it is important to remember that 
broadcasting is, and will always, remain, a business. The framers of the Communi- 
cations Act created a unique system of broadcasting, encompassing both private 
sector eSlclencies and pubUc responsibilities. As your invitation stated, the key ob- 
jective in crafting communications policy is to "create a proper balance between the 
public interest obligations of broadcasters and the broadcaster's interest to operate 
unfettered in the marketplace." 

I believe the bill before you, as a general matter, is an appropriate step in at- 
tempting to strike this balance. The creation of a two step comparative renewal 
process is clearly a step in the right direction. 

Before proceeding with the specifics of the bill, however, I believe it is important 
to establish some generalized conclusions at the outset Current debate surrounding 
broadcast reform has been couched in terms of the industry "trading off' certain 
regulatory actions in order to obtain relief from the current comparative renewal 
process. While T believe it is important to reaffirm the pubUc interest stondaRl, we 
should aviod pushing the pendulum back to the point where we merely repeat taisto- 
17- 

n 

ago. ., „ . , . 

reflated, technologies such as cable, MDS, video cassette recorders and direct satel- 
lite delivery. In addition there is greater competition among broadcasters them- 
selves for the local advertising dollar. Because broadcasters are no longer the only 
"mass media voice in t«wn," the Commission and the Congr^ should seek to pro- 
mote flexibility in regulating the medium. Such flexibility will enhance the broad- 
caster's ability to compete with other nonregulated media. Most importantly, we 
should seek to create an economic environment which fosters service to the public. 
This goal can be best achieved by adopting a two step renewal process combined 
with a three-year holding rule. Together these proposals will provide stability and 
investment certainty in the industry. It will help facilitate long range program plan- 
ning. Moreover, the proposal will eliminate speculative trafficking which undercuts 
the broadcasters natural economic incentive to serve its community. 

The bill before you accomplishes this goal to a large extent Upon close *»;»tii;rn>- 
tion however, I would respectfully make a few suggestions to incorporate into the 
legislative history. 

TTTLS I. RKNBWAl. OF BROADCAn UCBNSB8 

A. Background 

Before we revise our current rules, it is important to examine the historical and 
policy background of the comparative renewal process. While broadcasters have no 
vested rights to the spectrom. the Congress, the Commission, and the Courts have 



long rect^ntzed the need for a renewal process that favors worthy incumbents. 

For example, the Court of Appeals, as early as 1939, eTOressed a sentiment h 
ing existing hcenses. See e.g. Evangelical Lutheran Synod v. FCC, 105 F.2d 793, 795 



(D,C. Or, 1939). Similarly, the Commission in Hearst Radio, Inc. (WBAU, 15 PCC 
1149, 1175 (1951, recognized that an incumbent's record of service created a gnatw 
likelihood that such performance would be continued in the subsequent license 
term. Furtliermore, a challenger might not be able to render ite promised service 
when confronted with the reality, and reeponsibilities, of being the actual licensee. 

In 1952, Congress adopted an amendment strildng language from Section 307(d), 
that requires the Commission te evaluate renewal appUcants under the same stand- 
ards as new am>licante. The House Report accompanying the 1952 legislation 
termed the approach formerly prescribed by the deleted language as "neither realis- 
tic not [reflective of] the way in which the Commission has actually handled reiMw- 
al cases." See House Kept No. 1750, 82nd Cong. 2d Sees. (April 8, 1952). The Senate 
added that the Commission had the "right snd duty" to consider the performanoe of 
a renewal appUcant "against the broad standard ctf the pubUc interest, convenience 
and noceesity." See Senate Hept. No. 44. 82nd Cong. 2d Sees. (Jan. 25, 1951). 

In 1969, the Commission, denied the renewal appUcation of WHDH-TV and 
awarded the Ucense to a competing appUcant. See WHDH, Inc., 16 FCC 2d 1, 9 
(1969), rehearing denied 17 PCC 2d 856 (1969) Affd sub nam. Greater Boaton TWeiw- 
ston Corp. v. FCC 444 F.2d 841, pet. denied. 463 F.2d 268 (D.C. Cir. 1971X The cam 
sent shock waves through the industry. On appeal, the court expressed the viaw 
that the Commission ought to retain "the Intimate renewal expectancies implicit 
in the structure of the Act" "In the ordinary case," the Court noted, "such expec- 
tancies are provided in order to promote security of tenure and to induce ^Gwti and 
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investments, furthering the public interest, that may not be devoted, by a license 
without reasonable Becurity.' Id. 

In 1970, the Commission attempted to reconcile the conflicting aspects of its regu- 
Iatai7 scheme in comparative renewal cases, by adopting a Policy StaUment Con- 
cerning Comparative Hearings Involving Regular Renewal Applicants. 22 FCC 2d 424 
(1970). The pohcy was similar to that envisioned by the current legislative proposal, 
establishing a two step renewal process. According to the policy statement, if a li- 
censee's record of service to the pubUc was substantial, without serious deficiencies, 
the proceeding would terminate at that point and competing applicants would not 
be considered. 

Unfortunately, the United States Court of Aweals for the District of Columbia 
Circuit in Citixene Communicatiom Center v. FCC, struck down the Commission's 
1970 Policy Stalement. The court held that the bifurcated hearing procedure adopted 
by the Commission, contravened Section 309 of the Communications Act, as inter- 
preted by the Supreme Court in Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1946), 
by depriving qualified challenging applications. The Court's holding was based pri- 
marily on the fact that the Commission had denied competing ^pUcants a proce- 
dural right, namely, a fiill comparative hearing. However, the Court did not pre- 
clude the possibili^ that a finding on the renewal applicant's past record might 
prove to be determinative afler an appropriate comparative evaluation and notwith- 
standing the other comparative critMia. 

In the wake of Citizeru, The (Commission proceeded with efforts to provide quanti- 
tative standards for judging the performance of renewal applicants. By Notice of In- 
quiry, 27 FCC 2d 580 (1971), the Commission instituted a proceeding to explore 
whether, at least for some purposes, it should attempt to quantify the concept of 
substantial service. See also Further Notice of Inquiry, 31 FCC 2d 443 (1971); Second 
Further Notice of Iruiuiry, 43 FCC 2d 367 (1973); Third Further Notice of Inquiry, 43 
FCC 1043 (1973). The Commission issued its Report and Order in 1977, and declined 
to adopt quantitative program standards for television broadcasters involved in com- 

Srative renewal proceedings. Formulation of Policies Relating to the Broadcasting 
newal Applicant Stemming From the Comparatioe Hearing Process, 66 FCC 2d 419 
(1977), affirmed sub nam. National Black Media Coalition v. FCC, 589 F.2d 578 (D.C. 
Cir. 1978).' 

The most recent formulation of the Commission's renewal policy was expressed in 
Central Florida Enterpriaea v. FCC. 683 F.2d 503 (D.C. Qr. 1982). In this seminal de- 
cision, the United States Circuit Court of Appeals for the District of Columbia af- 
firmed the Commission's current approach stating: 

"We believe that the formulation by the FCC in its latest decision, however, is a 
permiasible way te incorporate some renewal expectancy while still undertaking the 
required comparative hearing. The new policy, as we understand it is simply this: 
renewal expectancy ii to be a factor weighed with all the other factors, and the better 
the poMt record, the greater the renewal expectancy weight." [italics added] Id. 

Pursuant to this approach, the Ckimmission first examines a broadcaster's past 
record of performance. A renewal expectancy is granted to the incumbent depend- 
ing on the Commission's review of tne incumbeot's program periormance. If the 
Cmnmission determines that the licensee's level of performace has been meritorious 
(.e., above minimum), then the renewal expectancy is granted. The licensee is then 
evaluated against the new challenging applicant according to the structural factors 
found in the 1965 Comparative Policy Stalement e-g., diversity and integration of 
owDenhip into management). Alternatively, if the level of performance has be^i 
considered minimal, little or no weight will be given to the expectany in the com- 
parative onaKsis. 

RaoenUy, the 0>urt of Appeals in Victor Broadcasting Inc. v. FCC, 722 F.2d 756 
(D.C. (Sr. 1983), affirmed the Commission's formulation of the new renewal policy 
adopted in Central Florida. Most importantly, however, the court reafRrm»l the 
three part policy justificaUon underlying the renewal expectancies. Those three jus- 
tifications are: (1) "there is no guarantee that a challenger's paper propOBals will, in 
fact, mateh the incumbent's proven performance;" (2) the likelihood of renewal en- 
courages Ucenseee to make investments to ensure quality service which would not 



iven, hi the Court'! words, "meHtortau*" service is consisteiit with Um Conununicatioiw Act. 
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could lead to on undesirable wholesale reetructuring of the brodcast indiutry. Id. at 
762. 

The current delate over renevral reform has been cast in terms of "giving" some- 
thing to broadcasters in return for more regulation. As the above anfuysiB demon- 
strates, there are sound public policy reaBons for renewal reform. The moat impor- 
tant of which is the need for stabili^ and long range program planning. The inob- 
lems with the current renewal process become particularly acute as broadcasting 
focee over increasing competition from essentially unregulated communications 
services such as cable-TV, MDS and direct satellite television. If broadcasting is to 
compete effectively, we must look towards a more flenble and less burdensome reg- 
ulatory regime. It is not a question of trading off regulatory burdens. The issue 
ebould be oevising a comparative renewal process that promotes the public interest 
B. Revision of the present system 

While the present renewal system tries to incorporate these three policy consider- 
ations into the renewal process, the current comparative renewal process does not 
serve the public interest Under the present regulatory regime, licensees that have 
served their communities still face the risk of protracted and expensive litigation.* 
Such a policy undermines stability in broadcaster to incur needless eraenses. 

By proposing a two step renewal process, the l^islation rectifies the problem as- 
sociated with costs of protracted litigation. Such a poliw advances the oi^ectivee un- 
derlying the concept of a renewal expectancy. Care ^ould be taken, however, in 
craning the "meritorious" test for the first step in the jtrocees. It would be countar- 
productive to adopt a two step prcoess if the first step » so uncntain or difficult as 
to conflict with the underlying polinr otgectnes inherent in the renewal process. Ac- 
cordingly, in crafting obhgations lor renewal, the Subcmnmittee should keep in 
mind the three policy objectives underlying the renewal process: (1) incumbent's 
proven past performance offers a better guarantee than a challenger's p^ier propos- 
als; (2) renewal encourages licensees to make investments to ensure quality service; 
and, (3) avoiding wholesale re«tructuring of the industry through the renenral proc- 
ess. 

The legislative proposal before the Subcommittee would require Ucensees to [no- 
vide "meritorious program service in order to pass muster under the first step. 
There are several impOTtant questions, however, that I would like to see addreosed 
in the legislative history. 

A fundamental concern is whether a licensee that does not pass muster under the 
first step can refile and participate as a new applicant in the second phase of the 
hearing? If not, then the standard established in the proposed statute becmnee, in 
effect, a basic qualifying programming obligation and not merely a test for the privi- 
lege of avoiding a comparative hearing. A related question involves whether the 
standard established by the l^islation applies to all applications for renewal, in- 
cluding uncontested renewals. The express language of the bill would appear to 
apply the new standard to all renewal applicatuHis both contested and uncontested. 

Assuming the Senate contemplates defining the term "meritorious" in the legisla- 
tive history, as opposed to delegating that responsibility to the Commissiin), then 
the statute must define the term with precision. The Commission has examined the 
question of the level of satisfactory service for over a decade and has come up with 
numerous definitions. For example, we have employed terms such as superior, sob- 
stantial and above "minimum." In addition, does the proposed statute envision de- 
fining meritorious service in qualitative or <;^uantitative terms? As for a purely 
auantitiative approach, the Commission examined this issue in 1978 and reiectea 
le proposal. See National Black Media Coalition v. FCQ 589 F.2d 578 (D.C. CSr. 
1978). Moreover, there are obvious problems with allowing a government agency to 
make decisions on elements such as quality, which are subjective in nature. lUs 
problem may be exacerbated by the fact that the statute envisions nxamining a li- 
censee's pnwramming as a whole, which appears to include entertainment progiaiD- 
ming. Finalfy, the legislation expands a broadcaster's primary reeponmbilitiea from 



detract from a hcensee's obligation to serve its community of license, therel^under- 
cutting the Congressional poBcy of promoting localism pursuant to Section 307(b) of 
the Act. 
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The d^nition of meritorious service is a critical element if the legislation is to 
promote Btabilily in the industry and stimulate greater program service to tbe 
public. I believe a licensee that has fuirUled its public interest responsibilities and 
complied with our rules and policies should be renewed. The key ieeue, of course, is 
to determine what level of performance is consistent with the public interest man- 
date. I believe tbe programming obligations currently required by the Commission, 
4t&te and appropriate measure of service to the public sufficient to warrant renew- 
al. Theee obu^tions were the result of extensive economic analysis concerning the 
marketplace mcentives for the provision of issue responsive programming. See De- 
rwtlatum of Radio. 84 FCC 2d 968 (1981), affd sub nom.. UCC v. FCC, 707 F.2d 
lfl3(D.C. Qr. 1983); DeKgulatton of Television, 98 FCC 2d 1076 (1984). In addition, 
broadcasters remain obligated to present children's programming. See Children's 
Television, 96 FCC 2d 634 (1984) affd sub jwrn.. Action for Children's Television v. 
FCC, 756, F.2d 899 (1985). 

"nieee policies were derived after a careful balancing of public interest concerns, 
economic incentives for the provision of such programming and the First Amend- 
ment values involved. The programming obligations establishied by these rules rep- 
resents a firm commitment on the part of broadcasters to serve their communities 
and children. It is an obligation that the Commission can and will enforce.* 

As a practical matter, broadcaBters under stable market conditions have strong 
economic incentives to serve their communities. For those broadcasters that plan to 
operate for an appreciable length of time, serving the community is essential for 
economic survival. Accordingly, 1 believe it is incumbent upon the Commission and 
the Congress to examine the broadcast marketplace and to adopt policies to ensure 
that the economic incentives to meet the public interest remain,* Rigid, inflexible 
programming obligations do not provide broadcasters with the requisite flexibility to 
serve their communities in a rapidly changing economic environment. Communica- 
tions regulation should create a structure that will allow creativity in serving the 

Viewed in this li^t, I would Uke to focus attention on Title n of S.1277 which 
seeks to reestablish the three-year rule. I believe reinstituting the anti-trafiicking 
rules will restore the correct incentives for broadcasters to serve their communities, 
"nie policies that underlie our comparative renewal process apply equally to the 
throe^year holding rule. Renewal reform will help promote stabiUty and long-range 
planning in broaocasting. Reimposing the three-year rule will also promote stability 
and long-range pn^ram planiung in the industry. As with renewal reform, the 
three-year rule will prevent possible adverse restructuring of the industry on a caae- 
by-case basis. Therefore, the two policies are linked and should be included as one 
legislative package. 



My views on reestablishing the Commission's anti-trafficking rules are well 
known. I iuHky support reinstituting the three-year holding rule for broadcast licens- 
ees. Eliminating speculative trafficking in broadcasting would help reestablish the 
public interest standard by recreating the economic incentives for broadcasters to 
serve their communitieB. 

I have previously submitted two lengthy statements to the House Subcommittee 
on TelecommunicoUonB Bupp<n-ting reestablishment of the three-year rule. 

Without question there has been unprecedented chum in broadcasting in recent 
years. For example, data provided by Paul Kagan Associates, Inc. show that in 1986, 
160 television stations were sold. Twenty three percent of those stations were held 
two years or less. 

Transfers in radio have been similarly brisk. Data compiled by Com Capital 
Group of New York demonstrate that approximately 1600 radio stations were sold 



' At this poiat in time, I do not m 



a cantemplated by S.I2T7. Our current short form procedures rest on the presumption 

of service to tbe public. 'This presumption roay be rebutted by petitions to deny or comtilainta 
•UapnapragTBinining violations. Set Dertgulalion of Commercuil Teleuision, 9« FCC 2d 10T6. 
1112 (19M). Tbe complaint procee* has been recogniied as a auflicient monitoring mechanism. 
Set Aelioa for ChildnaS nieoition v. FCC No 86-1425, slip op. at IT-IS (D.C. Gt. June 26, 
IWT); Oaci Cititau for Fair Media v. FCC. 719 F.2d 407 (D.d Cir (19831, Cert, dtnitd, (No. 83- 
1498, June IS, 1984). Reinstitution of long form audit procedures would appear lo be unneces- 

* In thii lepud. I ftilly support the limitations on financial settlements contained in the pro- 
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in 1985 and 1986, Other data, based on a more limited sample of radio sales, provid- 
ed by Com Capital Groups, suggests the approximately 29 percent of the radio sta- 
tions that wore resold for a "significant" capital gain in 1985 and 1986, had been 
owned for less than three years. 

Data compiled by the Mass Media Bureau, also demoiuitrate an unequivocal trend 
towards increased station trafficking. The most telling evidence is Mass Media Bu- 
reau's analysis of statistics from the 1987 Edition of the Teleuision Factbook. In 
1983, only 5.1 percent of the television stations sold were held less than three years. 
The number of television stations sold that were held less than three years in- 
creased to 28.4 percent of station sales in 1984 and 31.6 percent in 1985. According 
to the latest available data, and astounding 52 percent of the television stations sold 
in 1986 were owned less than three years. 

It is important to remember that the Commission, in 1962, first adopted the three- 
year rule in response to what it believed to be a trend toward accelerated station 
trading. At that time, 1961, 45 percent of all station transfers involved stations that 
were held less than 3 years. In 1960, 53 percent of the stations traded were held less 
than 3 years. With 52 percent of all stations traded being held leas than 3 years in 
1986, it appears we have come full circle. 

I believe concerns that prompted Commission action in 1962 are equally applica- 
ble to today's marketplace. There is every reason to believe the trend will continue. 
For example, it has been estimated that 1987 will rank as the third biggest year for 
station sales, a volume of approximately 4 billion dollars. See Television/Radio Age, 
June 22, 1987, p. 46. Furthermore, the above data demonstrate tbat trading in sta- 
tions has become a widely accepted business strategy. 

I believe that continued trafficking in broadcast properties is inconsistent with 
the public interest.' Those opposing the three-year rule generally argue that specu- 
lators in broadcast properties have an economic incentive to operate the stations ef- 
flciently and in the public interest. As I have stated previously, rapid speculative 
turnovers in broadcasting provide economic disincentives to serve the public inter- 
est. Servicing heavy debt burdens and short-run financial objectives impede the pro- 
vision of issue responsive programming. Moreover, testimony provided by David 
Shutz of Com Capital Group before the House Subcommittee on Telecommunica- 
tions and Finance states that it takes approximately 18 to 24 months for the effects 
of expense slashing and personnel cutbacks — which increase cash fiow, hence profit- 
ability, in the short term — to produce tangible declines in audience. As a result, the 
speculatar is able to artiiically inflate the price of a station — price being a multiple 
ik the station's cash fiow — and sell it before any adverae effects surface. 

Supporters of current policies argue that there is no demonstrable harm to Btati<Hi 
trafficking. It should be noted, however, that the Commission's analysis of market- 
place performance was conducted at a time when short-term station trading was not 
a commonplace event in broadcasting. At that time broadcasters had only one in- 
vestment option, to serve the community on a long-term basis. As noted in my prior 
statements, licensees now have an equally profitable business strat«^ — "station 
selling." Because we are ultimately concerned with the public interest, the burden 
of proving that there is no harm in the current marketplace environment should be 
placed on those promoting these policies. 

A second issue that has surfaced is whether the CoDunission will be able to mooi- 
tor speculative trafficking absent a three-year rule. Obviously, the CommisBion has 
the wligation to approve all transfers under section 310(d) of the Act However, the 
language of the Report and Onfer eliminating the three-year rule leaves little room 
for review of speculative trafdckiiw under existing precedent See Report and Order 
in BC docket No. 81-897, 52 RR 2d 1081, 1088 (1982). Without a reasoned statement 
that the (Commission has decided to change its policy, there is no current le^d 
theory to evaluate speculators, save for a finding of misrepresentation or possibly an 
abuse of process. In any event, the Commission would have to announce that it was 
changing its policy, either by rule making or in the context of a specific case, in 
order to prevent speculative transfers. 

As noted in my previous testimony, I don't oppose all mergers and sales. Some oi 
the acquisitions and mergers between communications companies serve the public 
interest Hy main concern is with professional raiders and speculators with little at 
no broadcast or communications background or public interest commitment. I have 
been quoted and remain convinced that "I don't think I was appointed by the Pre«i- 

*A more detailed explanation of my conclusions appeals in my prior testimony. See Ap- 
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dent and confirmed by Congresa to accommodate a bunch of fast buck artists trad- 
ing broadcast properties like commodities." 

While eUmiiiation of the three-year rule was not the sole cause of the merger 
mania that has gripped the industry, reinstatement of three-year will help prevent 
speculative station trafUcking. As a result of the rule, business entities seeking to 
acquire control of broadcasting facilities will do so wiUi the knowledge that they 
must hold the license for at least three years. Because of this possibility, those seek- 
ing shorb-term quick profits from the resale of broadcast facilities will be deterred. 
With a threeyear rule, broadcasters will be able to devote more resources to pro- 

ling and meeting the needs of their cc 

g takeovers and heavy debt burdens. 



An apfVOpriate regulatory focus would be to develop a system ensuring that 
broadcast licensees will fulfill their responsibilities as pubUc trustees. I believe that 
the adoption of the two step renewal process would remedy unnecessary costs associ- 
ated with the current comparative process. However, in orxler to ensure that eco- 
noinic incentives to serve the public remain, 1 would reinstitute the three-year hold- 
ing rule to prevent "fast-buck speculators" from distorting the otherwise function- 
ing economic incentives in the broadcast industry. Together, these revisions strike 
an appropriate balance between the public interest and economic freedom. 

Apart from the issues of comparative renewal and station trafficking, there are 
other aapecte of the bill that warrant discussion. As a general matter, I can support 
many of these provisions. 

TITLE m. KANDATOBV CARRIAGE OF BROADCAST SIGNAU 

I fully support Title m of the bill which would remove the sunset provision con- 
tained in the Commission's must carry rule. As you know, I was against aunsetting 
the rules before the Commission had an opportunity to determine the effects of its 
decision. See Report and Order in MM Docket No. 85-349, 1 FCC Red. 864, 912 
(Quello, concurring).. 

"Hie Commission's decision to sunset was based on a belief that merely educating 
the American public about the need for an antenna and an A/B switch was suffi- 
cient to meet its responsibilities under Section 307(b) fo the Act. I do not fmd this 
line of reasoning persuasive. The mere existence of an A/B switch does not address 
the question of whether the switch is an effective competitive alternative to cable 
t«leviaion. The efficacy of the A/B switch alternative should be a crucial aspect of 
our public interest analysis. Such an examination would appear to be required by 
our duty to allocate television stations to each community under Section 307(b) of 
the Act 

Gable television competes directly with local broadcasting. For example, a r^Kirt 
released recently by a New York advertising agency concludes that cable may be a 
better medium for advertisers than broadcasting. See, eg.. Communications Daily, 
July 10, 1987, pp. 1, 3. As a result, there is a clear incentive to drep local television 
"g""!" or threaten to drop stations in an attempt to extract compensation for car- 
riage. Evidence of stations being dropped is not hard to find. The record before the 
CommiHion contained numerous examples of independent commercial stations 
being dropped by cable operators in the absence of a must>carry rule. Moreover, 
apart form commercial competition, noncommercial stations appear ti ' - - ■ 



Competition between cable television and local television broadcasting for local 
adrmtiaing dollars is incresing and will increase in the future, providing further in- 
centive to drop local signals. Sound policymaking dictates that the Commission 
■hould examine that impact of its new must-carry rules before eliminating them. In 
other contezta, the Comnoiaaion has expressed concern over the need for a level 
playing field. In this case, we should mdce sure the field is level before taking our- 
■dvM out <tf the 



legame. 
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llierefore, 1 fuUy auwort this provision of S. 1277. 1 would add, however, that the 
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TITLE IV. IHVKIISIFICATION IN OWNEB8HIP OF BKOADCAST 

A. Minority ownership 

This provision of the bill codices the Commieeiiin'B existing policies regarding 
comparative preferences, distress sales and tax certificates. The Commission cur- 
renUy has before it a Notice of Inquiry examining theee policies. See Reexamination 
of Commiaaion'B Comparative Licensing, Distress Sales and Tax Certificate Policies, 
62 Fed. Reg. 5% (Jan. 7, 1987). In this proceeding, the Commission is examiiuiig 
whether there is a nexus between minorit]' ownership and minority programming. 

I have stated on numerous occasions that these minority ownership policiea have 
served the public interest. In my mind those seeking to eliminate theee policies bear 
a heavy burden to demonstrate that these procedures are in(x>nsistent with the 
pubUc interest. 

I understand the desire to incorporate our minority ownership policies into the 
statute. However, codification may, in some instances, hinder the commissioo's abili- 
ty to modify its policies that will help minorities. For example, the Commission also 
has an outstanding Notice of Inquiry that seeks comment on a modification of the 
distress sale policy that would benefit minority owners. See Notice of Inquiry in MM 
Docket No. 85-299, FCC 86-543, 50 Fed. Reg. 42047 (October 17. 1985), (released Oct 
8, 1985). The Notice proposes to allow distress sale licensees to sell to minority con- 
trolled entities after the licensee has been designated for a hearing, for 60% of the 
fair market value. This modiflcation would be precluded by the language of the pro- 
posed statute which appears to only allow distress sales prior to designation. Accord- 
ingly, the ability to remain flexible is a factor that the Senate should consider in 
deliberating this bill. 

B. Multiple ownership of broadcast stations 

The bill appears to "freeze" the CommissiaD's multiple ownership rules as they 
exist today. Of course, diversity of ownership is one of the cornerstones of communi- 
cations policy. It is a policy 1 have always supported and will continue to do SO. The 
need for diverse, antagonistic ownership of broadcast stations is especially impor- 
tant in local markets. 

I am not persuaded, however, that we need to "freeze" our multiple ownership 
rules at their current levels. The broadcast market has undergone tremendous 
change in recent years. New competitors such as cable television, VCRs, and satel- 
lite-chrect services are competing witli traditional over-theair television. I expect 
the economic environment will continue to undergo significant changes in the near 

The Commission should retain the flexibility to adapt its multiple ownership ruks 
to changing economic circumstances. For example, one of the primary reasons fat 
increasing the national multiple ownership limits was to facilitate the possibility of 
developing new networking possibilities. We are Just beginning to see the first at- 
tempts at creating a new broadcast programming service today. I believe the Com- 
mission — with its expertise in this area — may be in a better position to react quickly 
to marketplace changes. Provided there is oversight from Congress, crafting owner- 
ship rules should remain as a delegated function. 

TITLE V. EXCHANGE OF" BROADCAST STATIONS 

Section 501 of the proposed l^islation concema the abihty of a noncoromercdsl 
UHF station to swap its facihties with a commercial UHF facility. Current Cmnw- 
sion practice allows intra-band exchangee. For example a noncommercial UHF can 
swap its facihties with a commercial UHF station. The proposed statute would 
eliminate only interband swapping between UHF and VHF facilities. 

At one time it was believed that noncommercial broadcasters would benefit froai 
such interband exchanges. There are mixed views among the public television com- 
munity regarding such inteiband swapping, then codifying this provision would not 
cause undue concern among noncommercial television broadcasters. Altemativdy, 
because there is Uttle demand for these changes, it may not be necessary to codify a 
proscription against such UHF/VHF exchanges. It is pomible, of course, that than 
may be isolated and unique circumstances which might justify permitting a UHF/ 
VHF swap. 
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CONCLUBION 

In sum, the Senate should adopt the two-Btep renewal proceeB envisioned by S. 
1277. Howerer, in crafting the renewal obligations, 1 believe the legislation should 
back the obligations currently imposed by the Commisaion's rules regarding issue 
responsive and children's prcwramming. 'Riere is no need to impose more burden- 
some program r«iuirMnents. Adopting more stringent rules would simply cancel out 
any benMts derived from the twostep renewal process. The current issue-respon- 
sive prcwramming r~"" *"'*'"'*"* -"— "— -"■ ~ — -.«" j»»«_4.:.,.« *« ^^^^^ ..»^_. .»:*.. 
needs t^Mut signifi 
Amendment rights. 

In return, ttie Senate should adopt Title II of the bill that reestablishes the three- 
year role. Re-imposing the three-year rule will provide the necemary economic in- 
centives far broadcasters to serve their communities and will, in itself, r»«mphasiie 
the public interest obligations of the broadcasteTs. By reinstituting our tramcking 
rales sod revising our hostile takeover policies, broadcasters will rie able to devote 
mor« resources to programming and meeting the needs of their communities instead 
t^GgbHag takeovers or fmancing heavy debt burdens. 



QuBsnONs OP Sbnatob Inouye ano thk Answxss 



Qutttion. Commissioner Quello, it has been suggested that is order to eliminate 
uncertainly as to how much local programming bcensees are required to broadcast, 
we should establish percentages or programming in one or more categories. Do you 
agree with that proposal? 

Answer. I do not believe that percentage programming requirements serve the 
public interest During the 19708, the Commission adopted program percentage 
guidelines fbr processing and approving uncontested license renewals. See Amend- 
mentt lo DeUgatuiiu of Authority, 43 FCC 2d 638 (1973); AmendrntnU to Delegationi 
<^ Authority, 69 FCC 2d 491 <1976). In 1981, we eliminated the percentage prc^ram- 
ming obligations for radio and in 1984 we eliminated the percentage pnyramminic 
requiremsnts for television. See Report and Order in MM Docket No. 83-670, 98 FCC 
2d 1076, 1091-92 (1984) rvcon. denied, 104 FCC 2d 358 (1986) remanded on other 
pmmdM fub nom.. Action for Children's Television v. FCC, No. 86-1425 (D.C. Cir. 
June 26, 1987} ["Television Deregulation"]; RepoH and Order in BC Docket No. 79- 
219. 84 FCC 2d 968, 977 (1981), reeon. denied, 87 FCC 2d 797 (1981). rev'd on otka- 
grvndv sub nom.. Office of Communications of the United Church of Christ v, FCC, 
707 F.2d 1413 (D.C. Cir. 1983) ["Radio Deregulation"]. 

As the Commission has noted in these proceedings, our traditional policy objec- 
tives with rsspect to programming have never been mliilled by presentation of mere 
quantities of specilk programming. The (Commission and the Courts have both rec- 
ognized that quantity, in and of i^lf. is not necessarily an accurate measure of the 
overall responsiveness of a licensee's programming. Moreover, programming per- 
centage requirements do not ensure that programming will be presented during 
tunes wfasn there is a substantial audience. For example, a five minute information- 
al program presented during prime time will reach more people than a half-hour 
program put on during fringe periods. A licensee should be given the flexibility to 
develop both the type of programming and the amount of programming that it be- 
lieves will meet the needs of its community. 

^e record in both our Radio and Television Deregulation Orders demonstrated 
that lioenaeee were performing at levels far above the minimum guidelines previous- 
ly estaUiafaed. In addition, in 1977, we determined that specific program percent- 
ages were not appropriate for defining the term "meritorious" m tne txmtext of 
cwnpaiative renewal proceedings. See Report and Order in Docket Na 19164, 66 
f€C2d 419 (1977) o/?^ »ub nam.. Nation^ Black Media Coalition v. FCC, 589 F.2d 
578 (D.C. Cir. 1978). In sum, 1 see no compelling reason to return to this form of 
regulation. 

tjue$tion. Commissioner Quello, many opponents of this legislation oppose the re- 
quirement that TV stations demonstrate that they have provided meritorious pro- 
gramming directed towards children. Do you believe TV programming directed to- 
waidi children should be subject to different standards than programming directed 
towards adults? 

Answn. Snce 1974, the (Commission has focused its regulatory regime on needs of 
Oie child audience. See Children's Television Report, 50 FCC 2d 1 (1974). Our moat 
racsDt statnnent was in 1984, in which the Commianon held that "licensees are 
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under s oontinuiiutdu^ to «xamiiM tiM program DMdi of tbs diild part of Ibe ni- 

«aoe." Childrtn't nltvitum Progmnming and Adotrtuing lYactieta, 96 FOCUW 
<19U) affd lub nam.. Action for OiiUir^, TtUvmon v. FOJ, 7S6 YJZA 899 OXC CSt 
1986). 

In addition to the obligation to meet the needs end intereeta of the diild eudkocii 
licenMee ere under additional requirementa regardjty childmt'a ■dre rti a ii ig. SpdF 
ically, licenaeea are under strict requirements to maintain adequate BMantkaib- 
twaen program content and commercial mtiMSflc The rulea cunentlT raqnin Ih 
cenaees to refrain from an^ host sellini or iatei weaving coaunarcial menagM ak 
program content. At one time, the CommtssifHi also had time limita on the aBint 
of commercial measagea that could appear during children's p™gr »miHi>^ nds » 

quiremant was eliminated by the Commission in 1984 as part of the Pi a {■iwfi 

TtUoUion Der^ulalion proceeding. Recently, the Court of Ameala romanded tU 
part (rf' our decision requestinefiirther explanation. See Action ^m- CUiicfrcnb lUni- 
tion V. FCC, No. 86-1425 (D.C. Qr. June 26, 1987). We are eurrentir 
Court's dadsion. 

The propoeed legislation in question employ* the term 
ming" in defining the children's program d^ligation. It is 
the term "meritorioue" means. As I have stated in my 
mittee, the term "meritorious" is extremely diflicult to define. 

ferent things to different people. I do not believe the term "n 

neceasary or appropriate m defining a licensee's obU^tion towarda itM duld anfi- 
ence. Our current programming obli^tions are sufEicient to meet the iiiwls cf Ha 
child audience without unnecessary inMnging on the editorial discretion at brari- 

Whether TV programming directed towards children should he eul^jaet to dilh- 
ant standards is a difficult question. I think it is important that we look at asdi 
spedflc regulation to see whether or not it in fact accomplishea ita oUectne mi 
meets the needs of the child audience. For example, I believe it is eiitiT<B& mpfn/6' 
ate for the Commission to channel programming, which it finds to be JmlMwrt, d 
time periods where children are not preaent in the audience. See I^iUic Notlea^ FOC 
87-153, April 29, 1987. With respect to advertising, the ComnuMimi'a r 
tions prohibiting hcet-eelling and interweaving of commercial meaa 

to be appropriate. As a general matter, I do believe that children 

cial part of the licensee's audience and those needs should be met throu^ 




Queatian. Many of the opponents of the anti-trafficking rule coatend that tlie iih 
duatry is in the midst of a transitional period due to changee in the induatry mi 
reinstatement of the rule at this stage would be premature. How would you reapnnd 
to that argument? 

Answer. As I stated in my testimony before the Subcommittee, there are numsr 
oui factora which lead to the rapid turnover in broadcasting in recent yeara. Home*- 



sion station sales reveals that in 1983, 6.1% of television stations sold were heU Ifli 
than three years. This number increased to 28.1% in 1984, and 31.6% in 1986. In 
19S€, the amount of television stations sold that were held less than three yean 
reached an astounding 52.1%. Date from Paul Kagan Assodatee corroboratea 0^ 
increase in short-tenn saiee. 

There is every reason to believe that short term station trading will continue. Sta- 
tion flipping has become a Intimate end, according to available data, increaaingty 
popular investment strategy in the broadcast industry. The ability to sell off corpo- 
rate assets is an integral part of the merger and acquisition process. In other woida, 
broadcast stations must be sold in order to help finance large media mergera. In an 
otherwise healthy economy, rapid station trading will continue. 

Assuming, arguendo, that the overall rate-of-etation trading will level off, a more 
fundamental question must be addressed. Without the three-year rule, there ia do 
e that hiture economic drcumstancea, or changes in our regulatory strao 



ture, will not converm to kindle the fires of acquisition and ragid station trading. 

icv diets " 

_., jlongte ,_ ^ 

business cj^e offer no such assurance. Therefore, 1 do not believe that reinstitutira 



i public policy dictates that the Commission adopt a transfer policy that pro- 

motee stability in long term planning in the industry. The peaks and vaUeya of the 
- -■- -"■- ' "^ — 'we, 1 do r'" "--" — '■'--'■ — ' — "■^-'J— 



of Uie anti-trafficking rule would be premature at this time. When the 
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first adopted its anti-trafFicldng rules, 53% of the stations sold were held less than 
three years. Given the figures presented above, it appears we have come full circle. 
The policy concerns that moved the CommieeiOD to act in 1962 apply with equal 
force today. 
Question. In view of the heav^ debt that many statloD owners have incurred ii 



e coDClusion Uiat station prices would be dramatically depressed with the 

t«itnposition of the three-year holoing rule. Moreover, I do not believe the rule 
would have an adverse impact on the day-to-day operation of a station. Depressed 
statioD prioes would come into play at the time Uie licensee attempts to sell the star 
ticMi. Bramposition of the three-year rule should have no effect on the day-to^y 
cash flow [miepects of a broadcast facility. 

Assuming, arguendo, that the three-year rule does depress station prices, there 
may be a potential for adverse impact in situations where there has been a heavy 
leveraged buyout. In these situations, the new owner may need to sell several broad- 
caat facilitieB in order to meet financial commitments of the takeover or merger. 
For transactions that have alreothr taken place, one would assume that the spin-off 
transfers necessary to effectuate we merger have been already consummated. Obvi- 
oudv, if kgialatim were enacted, it would be apphed praapectively. Mergers and ac- 
quintkxu taking place during the transition period could be examined on the case- 
bg^caae basia to see iHwther or not a waiver of the three-year rule would be appro- 
priate. The Commission has traditionally granted waivers of the three-year rule in 
caass involving economic hardships. 

QiMifuML Commisra«mer Quelle, in your testimony you indicated that it may be 
timiB br the Commission to reconsider its decision to eUminate the requirement that 
Vplkaiits solMnit evidence of their financial qualifications. Do you believe that this 
requiremrat should be reimpoeed on all applicants for authorization to operate 
tffoadcast stations? 

Answer. For the past five years, the Commission has required broadcasters to cer- 
tify that tbmy have the necessary financial qualifications to operate a broadcast sta- 
titm. Unfortunately, some applicants for broadcast construction permits certify that 
tbsy have the requisite financial qualifications without any basis or justification. 
False certifications have created problems for the Commission by wasting resources 
and delning service to thepubUc. On March 19, 1987, the Commission issued a 
PtMie Aotioe (FCC No, 87-97) informing alt applicants that the Commission would 
randomilf audit the financial qualifications of applicants for broadcast construction 
permit*, lliis policy was adopted to deter applicants from misrepresenting their fi- 
nancial qualifications and abusii« the Oominisaion's process. If the audit detects 
that an applicant has falsely certified its financial abilities, it may be designated for 
■ hearing od the issue of misrepresentation. 

Ultimately, I believe the requirement may have to be reimpoeed on all applicants 
ftar oonatruction permits. While the indust^' is generally in good health, the Com- 
miMiaa should take steps to ensure that service to the pubUc is provided on an ex- 
peditioiH betda. One means of accomplishing this task ts to make sure that appli- 
cants have ^e financial backing to build a station before we grant a construction 
permit. Such a requirement will reduce the need for endless extensions of time to 
Duild the focilities. If our new audit procedures prove to be ineffective, I believe we 
ahould adopt « requirement that applicants submit evidence of their financial quafi- 



■nNOamr anu fuai^ frefkbxncu 

Question. Mr. Quello, do you believe that the minority and fenule policies have 
mcceeded in increasins the number of stations owned by minorities? Do you believe 
that the poUdM should be continued? 

Answer. Oenerally I believe that our minority and female ownership polidee have 
contributed towards increasing the number of stations that are owned by minorities 
and wemen. Because the ConunisBion currently has a pending Notice oflnqtiiry on 
this vatjr issue, I do not believe it would be appropriate for me to give conclusory 
statamants at this time. Set In re Reexamination of Mmority Oivnenhip Policies, 1 
FOC Bed. 1816 (1986) at amended, 2 FCC Red 2377 (1987). I would also note that 
other focton such as broadcast experience, dvic leadership, diversity, intepvticai of 
owneisbiD into management also serve as important facton in determining quali- 
fied broaocast ownei^p. However, I have gone on record stating that those seeking 
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■ZCHANGK or BKOADCAFT BTAHONS (UKT/vHT 0WAPS) 

Section 501 of S.1277 would prohibit noncommardal VHF facilitiee from "ntf 
ping" channels with commercial UHP fftdlitiM. I wiih to go on record stating tUI 
agree with the propoeed l^ialation. Aa a g«a«ra] matter, I do not believe it ii a 

Sblic television s best intereste to allow noncommendal VHF rtations to nrap fliifa 
ilities with commercial UHF stations. 1 therefore mipport the propoeed u^d» 
tioti. 

The Chaikmam. Well now, Commissioner Quello, you are s^ing 
that you would support the removal of that sunset prorvinon on tht 
must-cany rule. Is that correct? 

Mr. Quello. Yes, air. 

The Chairman. And both of you as commissioneTB have res( 
firmed in language and in spirit here the public interest obligatuo, 
the public interest standards. And that is important because mj 
colleague has postured me as tell them what to do. This is the Sen- 
ator, if you remember, that struggled with our former chairman, 
Paatore, trying to extend the licensees to get away fitmi the bit 
reaucracy and the cost and the regulation. And the deregolatkiii 
that is now on the books— this is the Senator that sponaorea it 

So, I am not against deregulation. I Eim for care and caution and 
watching the trends and being reedistic in trying to TTmint^iin tht 
excellence of the broadcast media that we have in this country, 
And it is now deteriorating. 

And I would go specifically, Chairman Patrick, when you talk of 
the rules find policies — first, this two-step approach. Chairman Pat- 
rick, that you and Commissioner Quello bom agree upon. What are 
the regulatory requirements? I Eim a broadcaster, let's say. And 
what am I to comply? What are, generally speaking, those r^uls- 
tory requirements that refiect that public mterest (^ligation? 

Mr. Pathick. Mr. Chairman 

The Chaisman. You know, be honest. You keep mon^ records. 
You do not steal. You don't use seven dirty words, and obvious 
things of that kind. But what are the thii^ in there now that you 
think — you got the two-step. You got my attention. I would akx 
two-step. If you could do it in one step, fine. 

I am not trying to fill up the books with r^ulations, but I am 
trying to reestablish that public trust. 

Mr. Patrick. Correct. 

Mr. Chairman, let me first very quickly, if I mif^t, comment 
upon this question of the relationship between der^ulation and 
the public interest or the public trust. Just very quickly, I would 
like to endorse the words of Senator Packwood and in summaiy 
say that I believe very strongly that the Commission — and this is 
set forth, in fact, in the statute—licenses broadcasters in the public 
interest. And I believe that broadcasters do have public interest re- 
sponsibilities. 

The key question, of course, is how we identify the proper execu- 
tion of those responsibilities and how we create the proper incen- 
tives for broadcasters to fiilfill those responsibilities. And there, 
presumptively, I am much more disposed to rely upon the incen- 
tives that exist in a competitive marketplace rather than relying 
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upon government nsulation, although there are BOme circum- 
stances in which r^ulation is appropriate. 

Now, to answer your question, Hu-. Chairman, even poet-TV de- 
regulation there are a number of obligations that remam. They in- 
dade, spediically, an obligation to prwram to meet the needs and 
interests of the community of hcense. In fact, there is a specific ob- 
ligation to program to meet the unique needs of children within 
that commimily of license. These obligations, as a general matter, 
have been retiuned euid exist even after our der^ulation with re- 
spect to both radio and television. 

There is an obligation to maintjiin a public file — and that public 
file has to reflect a number of pieces of information, including com- 
plwintfl 

But also, very significantly, Mr. Chairmeui, there is eui obligation 
tiiat broadcasters keep within that file a quarterly list of at least 
five to ten issues and the prc^ams that were aired responsive to 
those issues, which reflect in the opinion of the broadcaster the 
most signifiCEUit treatment of community issues within that quar- 
to^ period. 

There are other Alligations that have to do with access, political 
speech, equal time, with which I know you are very familiar. These 
oUigations certainly continue. There are a number of non-content 
oUigatdons that omtinue to apply to broadcEisters: character quali- 
fications, financial qualifications, ownership rules, a number of 
E!EO responsibilities that continue — in fact, they have been 
strragthened in some r^ards lately — and then, as I say, the obliga- 
tton to mnintVin a file that will reflect complaints that have been 
filed and information that the public may want to access in review- 
ingthe performance of those broadcasters. 

Tlie Chairman. On the ownership rule, what is your view? 

Mr. Patrick. On ownership rules? 

The Chaishan. Yes. Is there too much traffic, not enough? We 
shouldn't disturb it? Let them buy and sell or what? 

Mr. Patrick. On the question of trafficking, Mr. Chairman, I 
oppOBB, and the Commission with the exception of Commissioner 
(hiello opposes, reinstitution of the trafficking rules for a number 
m reasons. Number one, I think that there are a number of posi- 
tive aspects to the ability to trimsfer properties. 

Putting aside the question of particular pieces of r^ulation 
versus deregulation, certainly the Congress and the Commission 
have endot^d in general a competitive market system to provide 
in lai^ measure for the r^ulation of the broadcasting industry. A 
k^ aspect of a competitive marketplace is the ability to transfer 
pRHwrties, to ensure that properties are transferred into the hands 
of uioee who will presumptively apply 

The Chairman. Let me just interrupt there because I am tryii^ 
to save time. 

We were trying to get competition, performance and excellence. 
In taet, that is what we said. We are going to do away with com- 
parative renewal because we are satisfied with everybody who has 
got a license. Other than that one cloud that covers this relative to 
miiunity interest in women ownership, that is the only thing that 
distaihs us. In competition we did not find anything wrong with 
owner A against owner B who had — excuse me — nonowner B who 
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bad no ownership. That waa not the case at all. In &ct, the trend 
was otherwise. Efverybody was happy with the owneiship, and «e 
were going to give the advantage to that particular owneiship hs 
doing away with, which you both testified to, comparative renewu. 
So, do not give me an economics lesson about fundamental— the 
competition is to be able to buy and sell the station. 

Other than that minority part, we do not contemplate in the 
Congress that a certain number of stations in the pwlic interest 
change hands each year. Have you ever heard of that? I haven't 

Mr. Patrick. No. 

The Chairman. No. So, we were not interested at all in the 
hands-changing or being able to buy or sell. We were interested in 
the competitiveness of the programming and the public interert 
standards eind an even better public service. So, that part of traf- 
ficking to be able to buy and sell was not in our minds. On the con- 
trary, stability was in our minds — stability of the ownership. Do 
you see what I'm saying? That is why you and I are trying to get 
rid of comparative renewal to give that owner that kind of stability 
where he doesn't have to hire a bunch of Washington lawyers and 
do all of those ascertainment things and do this and do that and 
keep that record. 

You are going in two different directions with that testimony. If 
you are going down the road with us in this bill, and you are bj 
your testimony on comparative renewal, we are not trying to get a 
bunch of new owners other than some kind of obligation that we 
feel very keenly the State of Delaware still does not have a station. 
And they were up there yesterday celebrating the fact that the 
Constitution was 200 years old and Delaware was the first state. 
And still it is the only state without a TV license. 

Mr. Patbick. Mr. Chairman, maybe I misunderstood your origi- 
nal question. But let me try to be very clear and disaggregate two 
questions. 

The Chairman. Yes. 

Mr. Patrick. The first question is whether or not the Congress at 
the United States should reimpoee a mandatory three-year holding 
period on broadcast licensees. And as you know, this bill would do 
that. And 1 thought your question went to this point. 

On that question, very briefly, 1 think a holding period would be 
a mistake. I think that the ability to transfer properties is key to a 
competitive marketplace, and by and large, it ensures that proper 
ties will be placed in the hands of those who are most disposed to 
prwram to meet the needs and interest of the community. 

The Chairman. What would be the minimum holding period as 
you see it? If it is not three years, what is it? 

Mr. Patrick. The Commission's rule at present, which I think is 
working quite well, is that there is no holding period other than a 
one-year holding period after a comparative hearing or a lottery or 
where the property has been acquired by and through the minority 
ownership programs, that is, by distress sale or tax certificate. 

The Chairman. But one year would be sufficient. 

Mr. Patrick. One year would be sufficient in those circum- 
stances in which the one year period presently applies. And other- 
wise, I believe, and tiie nuyority of the Commission believes, that a 
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holding period above and beyond that is inappropriate as a restric- 
tion upon the marketplace. 

In our view it would also create barriers to entry. If you say to 
me that, if I acc|uire this property, I must hold it for three years, 
you eire increasing the risk substantially of that investment. A 

The Chaikiean. Look, the track record, Mr. Patrick, is totally 
otherwise. With the holding of the three years, they have made 
millions and millions of dollars. No one lu^ lost money. We have 
not had anybody complain other than the just common sensical o)> 
servation that they just have persons with no obligation Euid you 
cannot catch them in a year, can't even catch them in a year. And 
you want a TniniTnnm of a year. 

And these buyers euid sellers come in, run a bunch of ads, take 
and do away with the news people. They are firing them right and 
left. You can hire them now. We used to look for press secretaries. 
There are plenty available. 

The stations are firing them. They Eire not putting in news. You 
know, that is costly. These MBA whiz kids know how to cut costs, 
that market that you think and love. 

This thing was built up to a true value. It is an astonishing, as- 
tounding the value of these radio and TV properties. But I am tell- 
ing you diminishing it — I did not want to follow on with Senator 
Packwood's observation. He said don't worry. With five advertise- 
ments fore and five advertisements after, it will juat be less adver- 
tisements rather than going out and buying. 

I will tell you what they will do. They'll fot^t the station and 
they will stari selling the tapes. That is exactly what the TV sta- 
tions did. I mean, the r^ulator broadcasters started buying the 
cable. 

This is a money-moving crowd, and we have got a public trust. 
And that trust is a fised trust. It is not a moving thing or a mar- 
ketable thing. And when you reduce it to a year, you have made it 
marketable thing. You can take the good reputation, you see, the 
long-estiU>li8hed broadcaster who has built it up over the yeeu:?, and 
you come as a hit>and-run driver with a one-year holding, as you 
say is all that is necessary, and do away with all the news people 
and everything else of that kind, all the cost of pn^ranuning be- 
cause next year you are not going to even be in a program, and you 
just take the money and sell it to somebody else coining along. And 
you have »>t your money, and the community is at a loss. Thai is 
what this Congress is worried about. 

Mr. Patrick. Mr. Chairman, if I might just respond to that. 

The Chaduum. Yes. 

Mr. Patrick. And this is on the question of trafficking. I would 
also like, if I could, to clarify my comments on the question of the 
comparative renevral standard, which is a question you eiIso raised 
a moment ago. 

But just to close out this question of trafficking, I think presump- 
tively that transfers are appropriate and an integral part of the 
marketplace. I think that to restrict transfers is to erect a bftrrier 
to entry that will disserve the interest, mostly of the small and mi- 
noritjr entrepreneurs for whom the cost of capital will increase if 
we reimpoee a holding period. 
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But above and beyond that, this committee has said, and I be- 
lieve, Mr. Chairman, you have said quite correctly, that the FCC 
should not deregulate for the sake of deregulation. And I happen to 
believe that. I think that der^ulation may be an appropriate 
means to an end; in some circumstances it may not be. But we 
ought not to deregulate for the sake of deregulation. 

By the same token, we ought not to reregulate for the sake of 
reregulation. And I, therefore, have to ask; What is the purpose of 
reimposing a three-yeeir rule? If it goes to instability, I do not think 
that the numbers suggest that there has been or will continue to be 
a substantial amount of instability. In fact, in 1985 only 3.5 percent 
of all of the licensed broadcast properties were trfinsferrml after 
having been held less than three years. And 1986 was eui aberra- 
tional year for the reason that broadcasters were anticipating tiie 
effect of the Tax Act. I, therefore, submit that those numbers are 
not numbers upon which we can rely. The numbers in 1987 so far 
look more akin to the relatively small numbers we saw in 1985. So, 
I am not sure that instebility is a justiiication for a holding period. 

Then we look at prc^amming. This seems to be what comes up 
often when we talk about reimposition of the three-year rule — that 
there is an assumption that programming will suffer. 

I have to tell you, Mr. Chairman, we have not seen any increase 
in complaints. In fact, we have seen very, very few complaints 
indeed with respect to the way stations are being programmed. A 
new owner, even if it is an MBA whiz kid from Harvard, will be 
disposed to maximize audience share. You do that generally with 
programming. 

In our view, we have not seen a material diminution in the 
amount of news and public affairs programming, that is being pro- 
vided. In fact, over the course of the last 10 years, a period of sub- 
stantial deregulation, the number of hours that are provided by 
network news operations, as distinguished from their entertain- 
ment operations, has nearly doubled. That is because the market 
demfuids a certain amount of that progreunming. And we are 
seeing it continue. And I do not think that it is appropriate to 
assume that new broadcasters are by definition less interested in 
delivering to the public that which the public has an interest in 
seeing and hearing. 

So, again, reasonable minds can differ. I certainly differ with 
Commissioner Quello on this, Euid he has a reasonable mind. But I 
do not see any need for the imposition of the three-year rule. And I 
see, in fact, substantial disadvantages. 

On the question of comparative renewals, to the extent that my 
position on that may be Eimbiguous, let me say first of all, that we 
do endorse and applaud your interest in this issue. The proceea is 
in need of reform. We beheve that structurally the reform we need 
is to move away from the comparative process and move into a 
two-step process. We also need to curb abuses of process, which 
your bill addresses. 

The key issue here is the standard that will apply to the renewal 
in that first stage, the non-comparative renewal stage. What is the 
standard? The bill, as I read it, would propose the application of a 
"meritorious" standard, the question being whether or not the 



y.Google 



57 

broadcaster has provided meritorious service to the broadcast com- 
munity. 

We nave vei-^ severe reservations about using that standard as 
the basis for this bill for the reason that it is essentially the same 
standard that the ConmuBsion has been attempting to use to deter- 
mine when a broadcaster is entitled to a renewal expectimc:^. And 
what we have found is that the standard is enormously ambiguous 
and difdcult to apply. Almost 10 years of Utigation have not helped 
to clarify that stanoanl, as a result of which there is a substantial 
amount of uncertainty which attaches to the use of that standard. 

And the bottom line is that attempts to apply that standard 
result in essentially the government, generally 1^ and throui^ the 
administrative law judge process, supplanting governmental judg- 



ment for the judgment of broadcasters or second-guessing the judg- 
ment of broadcasters, with respect to their prc^amming in an at- 
tempt to apply the standard of meritorious service. So, it has 
proven to be a very, very difficult and slippery concept whi(^, 
therefore, raises substantial First Amendment concerns. 

What we would suggest as an alternative is that the Congress 
consider utilizing a process in which renewal is granted if the 
broadcaster can demonstrate substantial compliance with the Com- 
munications Act, our rules, regulations and policies. 

Now, as you pointed out bv and through your first question to 
me, our r^ulations still involve a number of regulations which go 
to content. There is an obligation to program to meet the needs 
and interests of the community. 

I have to tell you that I have some concerns about even that 
level of content regulation on First Amendment ^unds. But the 
process that we have worked out at the Commission, poet TV de- 
regulation, is one that involves some d^ree of predictability emd 
certainty for the reason that, for instance, we presumptively rely 
upon the judgment of a broadcaster with resi>ect to prc^amming 
its stotion. And cheillengers to that broadcaster have to demon- 
strate sconehow that the oroadcaster's judgment was unreasonable. 
Again, this involves some analysis of content of programming. I 
have some concerns about that. 

But my point very simply is that that process, the Commission's 
current rules and r^ulatory process after television der^ulation, 
provides more certainty and less opportunity for getting involved 
in content in a subjective way than does tiie attempt to apply this 
meritorious standard. And therefore, we would commend to you 
the possibilify of focusing upon compliance with the Commission's 
rules and policies, which are reevaluated from time to time, rather 
than codifying this meritorious standard, with which we have had 
no success. 

The Chairman. I have forgotten what the question was, but I 
promise not to ask it again. 

Senator Packwood? 

Senator Packwood. That will teach you, Mr. Chairman. 

The Chairman. Yes. Is it Friday or Saturdur? 

Senator Packwood. In the bill that the Chairman and Senate 
Inouye have introduced, in the standud for regranting licenses for 
radio — ^forget television for the moment — it is written in the con- 
junctive. (^e, the licensee's prt^ams as a whole have been merito- 
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rious, and then "and" responded to the interests and concerns of 
the residents in its service area, including the coverage of issues of 
local importance. 

Let me atart with Commiasioner Quello. Commissioner Quello, in 
your judgment what does the word meritorious" mean? 

Mr. ^BLLO. It is a very subjective judgment and it means some- 
thing diiferent to all five Commissioners. Maybe we can agree on 
it. But we had this discussion, debate, some time ago on the Cowlea 
case. And the first standard discussed was superior. Well, superior 
would be impossible. Maybe in efficiency reports you are lucky if 
only 10 percent of the people are superior. So, then I proposed for 
"substantial." Then we finally decided on "meritorious as the 
standard. To me it means that if you do your job, and do it w^ 
and you handle your prc^am, and 

Senator Packwood. Wait a minute. What does that metin? What 
does that mean, you do your job and you do it well? That you can 
program whatever you want so long aa you do it well? 

Mr. Quello. Without complaints about the violation of any of 
the Commission's rules. 

Senator pACKWOOn. Mr. Chairman, what do you think? 

Mr. Patrick. I think that your questions point to the fact that 
the meritorious standard is almost impossible to apply. 

I have reviewed the case law in this area, and I have learned 
only the following: that meritorious means substantial. It means 
solid. (That is actually a word that is used in some of the litigation 
with respect to an attempt to define "meritorious.") It means some- 
thing other than minimEil. It has something to do 

Senator PACKwoon. Minimal what? Does this mean the kind of 
programming, the length of programming, or how many commer- 
cials, or what? I don't understond the standard. 

Mr. Patrick. So far as I know — and I certainly do not purport to 
have read each of the cases — ^but so far as I know, that is not clear. 
The answer to your question is very unclear. The meritoriouB 
standard has something to do with programmit^ a station to ad- 
dress issues of local concern. And it also has something to do with 
the station's reputation in the community. 

As a result of that, our ALJs, administrative law judges, in an 
attempt to apply that standard, take testimony from communis 
leaders and ask them questions such as: What is the reputation n 
this broadcaster in the community? 

The point, Senator, is that it is an enormously subjective stand- 
ard wiuiout clear guidelines. As a result, we, the Federal Govern- 
ment, simply second-guess the judgment of broadcasters with re- 
spect to the content of the prc^[ramming that they provide to diat 
community. 

Senator Packwood. Well, let me ask you. It is one thing if Nicho- 
las Johnson is chairman of the FCC and emother if ^ou are. Hta 
definition of meritorious, might not be yours nor mme. So, how 
does a broadcaster know whether or not, when the broadcaster 
comes for relicense, the current FCC is going to judge the brosd- 
caster as meritorious? 

Mr. Patrick. That is absolutely correct. Because the standard ii 
so subjective, what it means m^ change depending upon the per- 
sonalities of the persons involved. In fact, we had one caser — and I 
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believe it was the Cowlea case, which is now relatively famous— 
also known as Central Florida — in which the ALJs came to one 
conclusion with respect to whether the broadcasters programming 
was meritorious, the Commission came to Emother, and the Court of 
Appeals came to a third decision — all looking at the very same pro- 
gramming. It is a very subjective standard, very intrusive in First 
Amendment terms and not, in our view, an appropriate standard 
to use. 

Senator Packwood. Let me use a "for instance" then with Com- 
missioner Quello and the Chfiirman. 

I like classical music. I have a rather large collection at home 
and a large collection in my office. And I listen to it and I listen to 
the stations that program it. In my jud^ent a meritorious station 
would be one that played classical music all day long, perhaps ac- 
companied by a program guide that I would be willing to pay $3 or 
$4 a month or $2 or $3 a month to get so I would know when it was 
going to come on. I really would not care if they played news or 
announced trafflc reports. 

Commissioner, in your judgment would that be meritorious pro- 
gramming 

Mr. Quraxo. I do not like the term "meritorious" any more than 
Chairman Patrick. But if you wanted me to make a decision on 
that, it provides a need for a community for classical music. 

Senator Packwood. Provides a what? 

Mr. QuSLLO. Probably a need for those that like classical music. I 
would probably say yes, but I would not judge it on that basis. I 
would want to judge it on the basis of how did it comply with our 
program and issues. 

Senator Packwood. Well, would that comply in your Judgment? 

Mr. Quello. Just picking music would not. You would eilso have 
to have meet your program cmd issues-responsive prc^anuning ob- 
ligations along with the classical music. 

Senator Packwood. Why? From my standpoint as a citizen, that 
is an interruption that I do not want to hear. 

Mr. QuBLLO. That is a very good question, and very controversial. 
We can debate that forever, Eind 1 would probably end up on your 
side. 

But I think there is a feeling in some places that you have to 
have some kind of a requirement that the station aerves the com- 
munity and ita need for information. And that is why we have 
come up with a pn^am, issues-responsive list even for classical 
music station. 

Senator Packwood. Let me ask you something about tiie old 
Simon Geller case because I think I understand what happened 

Mr. Quello. I Eun glad you asked. I am the only one who voted 
ri^t on that case. 

Senator Packwood. I know. Well, you were there at the time. 
And I think I understand what happened. 

He came up for re-license. All he did was program classical 
music out of iiis bucket shop operation in the basement And he 
didn't have any news. He did have some public service announce- 
ments; the Garden Club will meet at the YMCA tonight, the 
scIumIb are closed because of fog, or something like that. But he did 
not program any news. 
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Initially the Commission did not renew his license. It goee up the 
to court. 

Mr. QuELLO. I dissented. 

Senator Packwood. I know. You did dissent. I am very femiliar 
with that. 

But the Commission took his license away because he was not 
serving the public interest — or was not meritorious if the word had 
existed in those days. It goes up to the Court of Appeals, comes 
back. I think this is what happened. 

You found there were no complaints from the citizens in the 
town. There were 39 other radio stations that Gloucester citizens 
could receive, so they were not short of news or trafRc reports. And 
this is what the Commission did when they finally said you can 
have your license back. They used as a justification for the public 
interest those public service announcements that he played. 

And really, he did not comply with the fairness doctnne because 
he was not broadcasting controversial issues of local concern and 
arguing both sides of the issue. 

Do I fairly assess the history of the case? 

Mr. QuELLO. Right. My count Eictually weis 44 other stations in 
the area. 

Senator Packwooh. Forty-four. 

Mr. QuELLO. Plenty of them providing news and public affairs. 
And so, he was providlt^ a service that was distinctive and it was a 
one-man operation. It certainly wasn't a marketplace failure in 
this case. 

Senator Packwood. Now, I wEuit to follow up on my questioii. 
Given the same kind of re-license situation a^ain, woula ^ou be 
willin|[ to say that would be meritorious, even if he was airing no 
news m the sense of news, public service announcements or maybe 
not any public service announcements? Is the pn^amming of that 
kind of music a sufficiently "meritorious" serving of the puUic in- 
terest to justify re-licensing? 

Mr. QuELLO. I think if there is plenty of news, public affairs and 
informational programming in the market, yes. And, where he was 
meeting the needs of classical listeners, I would vote for t^t. 

However, I do not think you are going to have votes in Congress 
to be able to put that kind of a uieory over, Senator. They are 
aft-aid that if there isn't some kind of a commitment there, that too 
many stations might engage in specialty programming. I do not 
agree with that theory. But that seems to be 

Senator Packwood. Well, you are making a case I think the 
Chairman does not a^ee with — the Chairman of the committee. 
Your argument and nune is you say 44. I am delighted. If I want to 
hear a talk show all day, I will turn the station and I will hear a 
talk show all day. Or if I really want news, if there are 44 statjons 
in the market, I'll bet you two of them are playing news all day 
long. And I have no trouble getting it. 

Mr. QuBLLO. More than that, yes. 

Senator Packwood. The Chairman of the committee would aivue 
that we will not switoh our dial. Despite the fact that there u a 
diversity, most people will not listen to very many stations so that 
unless the station that you listen to is diverse, th^ are not serving 
the pubUc interest. 
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I do not agree with his theory. 

Mr. QuELiiO. No, but it is a difficult judgment because it will 
vary from market to market. I suppose if you had a one-station 
market £ind fill it did is play classical music, it would not be serv- 
ing public interest, but I do not see that ever happening. You usu- 
ally get classical music only after the other news and public affairs 
stations have been on the market quite a while. 

Senator Packwood. My hunch is if you were the only station in 
a market, you wouldn't make money playing classical music all day 
long. 

Mr. QuBLLO. Right. 

Senator Packwood. And you wouldn't be in the market very 



long. 
Mr. < 



-. QuKLLO. You are making a very good ai^ument for the mar- 
ketplace 

Senator Packwood. Mr. Chairman, I am curious. 

Mr. Patrick. Senator, I think I agree. You make a very good ar- 
gument on pohcy. Ab a matter of pohcy, I think that broeidcasters 
should have a great deal of flexibility. And they should be able to 
take into account other progreunming that is available in the 
market. And if the need in that community is for a station that 
substantifdly devotes itself to classical music because there is 
enough news and public affairs programming available, I think one 
can make a very strong argument, as a matter of poUcy, that that 
sort of arrangement maximizes the public interest benefits derived 
collectively from the communications facilities in that marketplace. 

But I have to add — and I know you know this — that eis a matter 
of law, there is a problem. And that is a result of the fact that 
there continues to be, even after television der^ulation, an obliga- 
tion to provide a certain amount of issue-responsive prc«ramming. 
And that, of course, is what got Mr. Geller into trouble. Fortunate- 
ly, that case antedated my arrival at the Ck>mmission. 

Senator Packwood. But there is the irony. When he got his li- 
cense back, I think the Commission I'ust swallowed hard and said 
we have no complaints £ind the public likes what he is program- 
ming or there are enough listeners who like it, and they have 
enough other news tJiat we are going to give him his license back 
even if he doesn't pn^am any news, which he didn't. I do not 
know if he is still in existence. 

Mr. QuKLLO. My attitude would be that if he has to meet our pro- 
gram and issues requirement, then he could do it by providing a 
service that would be of interest to clfissical listeners. There are 
ways that he could do it. 

Senator Packwood. So, in conclusion, Mr. Chairman, you are 
reasonably convinced that not only is the meritorious standard 
nrinilous, subjective, it can actually be mischievous from a broad* 
caster's standpoint because the broadceister may look at the exist- 
ing Commission and say I've got them figured out pretty well. I 
kind of think I sense what they might r^ard as meritorious. But 
in a radio license, which is what? As I recaU, 7 years? 

Mr. Patrick. Seven, yes. 

Senator Packwood. Who knows who is on the Commission 3, 4, 
6, 6, 7 years hence when your license comes up for renewal on 
what th^ might think is meritorious. 
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Mr. Patrick. That is exactly right, Senator. We have created a 
situation in which, because we apply such a nebulous standard to 
the renewal expectancy, broadcasters have to try to anticipate 
what the attitude of a certain number of persons is going to be 
about what constitutes meritorious service. What I think we would 
like to see is broadcasters responding to the needs and the inter- 
ests, and the tastes and the demands, of the broadcast community 
that they are serving and also being prepared to take bold stands 
on issues of public concern. 

Senator Packwood. Thank you, Mr. Clhairman. 

The Chairman. Thank you. Senator Packwood. 

Senator Danforth? 

Senator Danforth. Thank you, Mr. Chairman. 

First, let me say that I agree with the comments made by you, 
Chairmetn Patrick, and by Senator Packwood on the issue of what 
is meritorious. I just cannot imagine that that is a sufficiently clear 
standard to be constitutional. And if it is constitutional I would say 
that it is to me so subjective and bo quirky that I cannot imagine 
we would want to write that into the law. 

Do you believe that the standard should include whether or not 
the pnwranmiing has responded to the interests and concerns of 
the residents of tiie service area. Chairman Patrick? 

Mr. Patrick. That is the standard, as you know. Senator, at 
present. There is an obligation to serve the needs and iniereBia of 
the community. 

I have some concerns as a matter of policy as to whether or not 
we ought to continue to in any way second-^uess the judgment of 
broadcasters with respect to a meeting of that obligation. 

Senator Danforth. There isn't a requirement anymore of broad- 
casters running eiround interviewing people, or is tt^re? 

Mr. Patrick. That is correct. Those were our ascertainment rules 
and procedures. And they have been eliminated, which is to se^ 
that we no longer tell broadcasters how to ascertain the interests 
of the community. They do, however, have an obligation to ascer- 
tain the interests of the community Emd to prc^am to meet them. 

Senator Danforth. Can't they ascertain the interests of the com- 
munity by looking at their ratings? 

Mr. Patrick. Well, I think that is one fair indicator of the sort of 
prc^amming that that community is interested in, yes. 

Senator Danforth. Well, I must say that the whole thing to me 
is questionable, whether this should be in the law. 

Let me also say that with respect to the anti-trafficking rule in 
this bill, the three-year rule, I ato agree with you. I do not under^ 
stand why we should have a three-year rule for selling stations. 

Now, let me ^t to another set of issues, and that is the multiple 
owner^p provisions. What is your thought, Commissioner Patrick, 
on this duopoly rule and the one-to-a-market rule and the cross 
ownership rule? Are those good ideas, or do they appear to be a 
UtUe rigid? 

Mr. Patrick. Senator, let me start by saying that I believe that 

maintaining some quantum of diversity in local markets is impor> 

tant. That having been said, I fdso think that it is incumbent upon 

r amission from time to time to reexamine all of our rules to 

that, in light of the present marketplace circumstances, 
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those rules are maximizing the public interest benefits derived 
frran communications facilities rather than in any way impairing 
them. 

That having been said, I think that the inquiries that we have 
initiated with respect to some of our local ownership rules are very 
appropriate inquiries and are soliciting information with respect to 
issues that we should be looking at. 

Speciiically, eis to the duopoly rule, we have asked whether or 
not the lines that we draw to define the meeisurement for prohibit- 
ed overlap between two stations are the appropriate lines. There 
has been some su^estion that the way we measure the prohibited 
overlap for AM stations puts the AM service at a competitive dis- 
advantage vis-a-vis the FM service for the reason that the lines 
that apply to AM provide for a less strong signed thsm the lines 
would provide for in the FM service. 

Well, if we have a rule that is not providing any public interest 
benefits in terms of diversity or any other material benefits in that 
r^ard, and is impeding the competitiveness of the AM service, 
wmch is a substantial issue at present, I think we should take a 
look at that, again always keeping in mind that what we wemt to 
do is balance our concern for diversity against our indisposition to 
have rules that impede in any inappropriate way the competitive- 
ness of a particular service. 

Senator Danfobth. Should we write the duopoly rule into stat- 
ute'* 

Mr. Patrick. No. I do not think so. 

One of my concerns about this legislation is that it, as I read it, 
prohibits any edteration of the local ownership rules. I think, as I 
have indicated, that diversity is a concern in the local marketplace. 
But I think at the same time, in Ught of the incredible changes 
that are taking place in this broadcast marketplace, the Commis- 
sion, the expert agency which you, the Congress, have created to 
look at these questions from time to time, ought to have the flexi- 
bility to look at these questions in light of those chemged circum- 
stances. 

For instance, we are examining the one-to-a-msirket rule, where 
again our interest is driven by a concern about the competitiveness 
of the AM service. 

The statute, as I understand it, might also preclude our ability to 
look at the cross-interest policies, and our desire there is simply to 
clarify exactly what those rules are. Right now they are enormous- 
ly uncertain. And that imposes costs upon the industry which are 
not beneficial in public interest terms. 

We want to look at that. We want to clarify those rules. We want 
to retain those that are appropriate and eliminate those that are 
now inappropriate or have been subsumed in the attribution rules. 
It seems to me that that is exactly the sort of thing that this Com- 
missioQ should be doing in order to maximize the public interest. 

Senator Danfohth. Then it is my understanding that your view 
is that the objective sought, which is diversity witmn a market, is a 
desirable objective, but the idea of freezing these rules into stat- 
utes, as opposed to allowii^ some flexibility to the FCC, is a mis- 
take. 

Mr. Patsick. I think that is right. Senator. 
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Senator Danfobth. Well, I would agree with that position alsa 

ThEink you, Mr. Chairman. 

The Chairman. Thank you. 

Senator Exon? 

Senator Exon. Thank you very much, Mr. Chairman. 

Let me ask a question, if I might — a general question and let him 
have a chance to respond — of Chairman Patrick. 

Chairman Patrick, I generally find and my voting record and 
views on this whole br^dcasting matter probably parallels to a 
considerable d^ree your opinions as expressed here in your writ- 
ten statement, at least what I perceive to be your position with 
rward to this very important bUl. 

Now, having said tlutt, I come back on ihe other side of the coin. 
I think we have got to recc^nize that we still have a limited 
number of frequencies. We still have some obligations to meet what 
many people think are tremendously important in r^ard to public 
broadcasting and those kinds of things. 

Since you Eire evidently opposed to most or all of the important 
features in the bill that we are discussing here this morning, could 
you outline for me how you feel that some protection might be af- 
forded those who have to some extent legitimate concerns? You 
certainly Eire not for, as a part of der^ulation, those who own 
broadcasting licenses at the present time find not responsible at all 
to the Federal Government or anybody else. In other words, they 
are not locked in forever hereafter, are they? 

I am not sure I understand where you are coming from exactly. 
Could you help me out? 

Mr. Patrick. We'll see, Senator. I will certainly try to help you 
out with that. 

Let me just state as a general proposition that I do believe and 
agree with you that broadcasters have public interest responsibil- 
ities. I believe that anyone who controls a medium of mass commu- 
nications in a democrficy has tremendous responsibilities to the 
pubhc. The key issue is how we ensure that those responsibilities 
are recognized, identified and met. I believe .that, in general, we 
are well advised to rely upon a competitive marketplace and the 
incentives which result from that marketplace. 

Senator Exon. You talk about a competitive marketplace. If you 
do not have any rules or regulations to insure that there is a com- 
petitive marketplace, how do you have one? That's my point. 

Mr. Patrick. It is a very fair question. I think that where there 
is demonstrated to be a defect m the marketplace, an anomaly, 
such that the competitive incentives are not proper, then that is a 
proper Eirea for r^ulation. 

But going to the heart of this matter, I think that the broadcast- 
ing industry today is so intensely competitive that there is in foct 
an incentive among broadcasters to program to meet the needs and 
interests of their broadcast communities. And in fact, I think what 
we have seen over the years, in terms of the amount and type of 
pn^amming that is provided, is consistent with that proposition. 

Senator Exon. What are you saying? Just don't bother with ali 
these laws and all these specifics that you want to include in this 
bill that we are discussing here, and leave it up to the FCC — is that 
what you are really saying— in their good judgment to enforce 
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some of the requirements that evidently you think are necessary 
regarding — you know, we are touching on the fairness doctrine 
here to some extent, but of course not directly. What are you 
saying? Leaving it up to the FCC and don't write specifics into law? 
Is that your bottom line? 

Mr. Patrick. It is a question of what specifics we write into the 
law. 

In fact, 3rou mentioned earlier that I oppose moat of the parts of 
tiiifl bill. I do have reservations about a large number of the parts, 
but the basic idea in this l^islation, as I understand it, is to 
reform the comparative renewal process; to go fi-om a combative 
process to a two-step process. And I endorse that idea. I think it is 
an appropriate action to take, emd I applaud the Congress for tack- 
ling this very difficult question. 

"nie issue is what the standard will be for renewal during that 
first stage of consideration. And on that I do differ with what is 
propoeed in the l^islation. What is proposed is a meritorious 
standard. I have problems with that on First Amendment grounds 
because it necessarily involves very subjective judgments about the 
content of broadcast speech. 

I have problems with it because I think in general we can rely 
upon mantetplace incentives to deliver progreumnii^ that is con- 
sistent with the needs and interests of the community. 

And I object to the meritorious standard for a third reason. Sena- 
tor, which is not really a philosophicallv driven reason. The first 
tvTO points obviously are philosophical; uie third point really isn't. 
And that is that the Commission has already attempted to use this 
meritorious standard to identify when a renewal expectancy is ap- 
propriate, and it has proven to be enormously difficult to apply be- 
cause it is very, very subjective. 

So, to answer your question, bottom line, what I have suggested 
is that we do have a renewal process that needs reform and we 
should go to a two^tep proposal as this legislation would have us 
do. But the standard we apply in the first Instance should be 
whether the broadcaster substantially complied with the Communi- 
cations Act provided by Congress and the rules, r^ulations and 
policies enunciated by the Commission pursuant to that Act. 

Senator Bxon. One last question of you. Some broadcasters have 
said that Uie reason for the increase of the sales of stations — and 
there has been a great deal of that — was the tax law last year, and 
that there simply was a move to get in on the capital gains advan- 
tage. And that was, above everything else, the reason for so many 
changes in ownerships of stations. If this is true — and do you think 
it is — isn't it just possible that this is a temporary phenomenon 
where we have all this competition aad that we may go back to 
more normal conditions in the immediate future? 

Mr. Pateick. Yes, sir. I think that, in fact, the tax act did have a 
lot to do with the number of station trades that we saw in 1986. 
And I think the aumbers bear that out. In 1985 the number of sta- 
tions traded that had been held less than three years, as I men- 
tioned earlier, was about 3.5 percent of the total stations traded. 
Hiat percentage went up subetantialW in 1986, 1 think Eks a result 
of anticipation of the Tax Eict. And uie numbers in 1987 are now 
closer to the 1985 numbers. So, the answer to your question alMut 
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the impact of the tax act is yes, that did have a lot to do with sta- 
tion trades. 

I think that we are going to see a stabilization in the amount of 
trading going on. There are a number of things that contributed to 
the d^ree of station trading that took place in the past couple of 
years, a belated recognition of the value of broadcast properties 
being one. 

Senator Exon. Mr. Quello, I just want to give you aa opportunity 
to comment because I know your position on most of these. Is there 
any general or specific comment you would like to meike in my Une 
of questioning with Mr. Patrick? 

Mr. QuBLLO. I have a different opinion than Chairman Patrick 
on tramcking. I agree with the Chairman and his concerns on the 
term "meritorious. ' 

And I would like to keep the flexibility contained in our multiple 
ownership. At one time we had specifQ miles trying to help FM 
radio. Now AM radio is under si^e, and I think we need the flexi- 
bility to meet these problems as they occur. Also, you have a com- 
petitive marketplace. You are more competitive than ever b^ore. 
More television stations, more radio stations, and more imr^ulat- 
ed competition from cable that is now aggressively selling spot an- 
nouncements, you also have unregulated competition from MDS, 
satellite, even VCRs. So, I would t^ to see us retain that flexibil- 
ity. 

But trafficking is where I have a major disagreement with the 
Chairman. It is an honest one. I have never seen such turmoil as 
we had in 1985 and 1986,. Eind I was in the business myself for 28 
years. And I do not think this serves long-rai^^e programming in- 
terests. I do not think it serves the public interest. 

The trend is up. We know that some of this was caused by the 
change in tax laws, but you had such change from 5.1 percent of 
sales involving television stations held less than three years in 
1983 to 52 percent of salefi in 1986. So, the trend, r^ardless of 
changes in the tax laws, is up. 

At one time I think broadcast properties were considered rathra* 
difficult to take over. 1 think once we eliminated the anti-traflick- 
ing rule the perception was that it is not only possible, but easy. As 
a result you had such things as a lot of properties, that were care- 
fully built over 40 or 50 years, placed in play and under seige 1^ 
people that want to take it over Eind cash in a fast profit. 

Now, earlier there was quite a bit said about they have to hold 
the properties one year. That is not true of transfers or if someone 
buys a property. They do not even have to hold it for a year. 

Some examples of the new economic environment would be, for 
example, CBS, first Ted Turner, then Boesky, then Marvin Davis, 
finally th^ found Larry Tish. In the meantime they Eiccumulated a 
billion and a half in debt. There is only one way you are going to 
handle that. You are going to have acroes-the-bourd redumons in 
everything, including pn^ramming. 

Multi Media wob a fine company. They saved themselves, but 
once we installed the trustee concept for a hostile takeover, they 
immediately paid Jack Kent Cooke $25 million. Now, Jack Kent 
Cooke is too big to say he went after them deliberately fin* green 
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mail, but nevertheless, it was our procese and the easy takeover 
made this thing possible. 

We have had a storer built over 40 or 50 years CEished in for 
assets. We have KKR selling six of their stations without a holdii^ 
period. John Blair has done it. To me, I have been in business a 
long time. I see these people that have done a good job over 40 or 
50 years, had their license renewed, cashed in against their will. 

Now, not all sales have been bad. I mean, some of them have 
been friendly, with veiy responsible people. But where this start- 
ed — it has kind of amazed me that the broadcasters themselves 
oppose this because where this got started was over two years ago 
at the NAB. I was on a panel at the convention, not last year, but 
the year before. Congressman Al Swift was on the same pemel. The 
broadcasters in the audience got up and said we thought people 
bought broadcast properties to be broadcasters not to trade them 
like commodities. And that is what happening. 

So, I do not know what happened on the recent vote at the NAB. 
I think there are some split feelii^s over there or the fact that 
some people feel most of the transfers already have taken place. 

The fact is that we had several rule changes: a 12-12 rule rather 
than a 7-7 rule, the ownership attribution rule was relaxed, and we 
have the rush for capital gsdns. The fact is that just by one simple 
step — reinstitute the three-year holding rule — you stop this rapid 
turnover in broadcasting. 

Now, the question comes up what do you do with someone that is 
in a hardship case that may have to sell. The Commission always 
had a very reasonable waiver policy. We have a waiver policy for 
any exceptional or hfu'dship case. The point is when you come to us 
for a waiver, we maintain control of the process and you do not 
have a market running wild. I know there has been a lot of com- 
ment on this issue. 

So, I feel very strongly that this could be a two-tier thing. If you 
reinstitute the three-year rule, I think that itself would reempha- 
size the public interest standard in broadcasting. And you have 
that with a renewal expectancy without all the Christmas tree 
hangings. I think we have got a very good piece of legislation. 

Senator Exon. Themk you very much. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. 

Senator Pressler? 

OPENING STATEMENT BY SENATOR PRESSLER 

Senator Pressler. Mr. Chturman, I congratulate you on holding 
these heeirings. I have an opening stotement which I shall place in 
the record, but I will summarize from it. 

Mr. Chairman, I would, first of all, like to say that I was Deputy 
Whip on tjie Senate floor this morning which means there were no 
other Senators willing to be there, so I had to be there. So, I apolo- 
gize for being late looking after the interests of the Republican mi- 
nority. 

The Broadcast Improvemente Act of 1987 is an important piece 
(tf legislation which merite our careful consideration. I am reserv- 
ing judgment on this legislation until hearing from these witnesses 
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today and next Monday. But there is one portion of the bill about 
which I feel so strongly I just wanted to make a brief comment on 
the onset. 

I am a strong supporter of the mus1>car^ rule and am pleased to 
see that this le^lation eliminates the FCC sunset provision in this 
respect. Indeed. I would be very interested in broadening the must- 
carry rules and believe that we could go further into the FCC while 
still remaining within the conatitutionftl guidehnes set forth by the 
Supreme Court in its Quincy decision. Education television serves a 
tremendous public interest in this country, and I believe we should 
do everything possible to ensure its continued viability. 

With that, Mr. Chairman, I have some questions, nrst of all, for 
Dennis Patrick whom I welcome here. And if you have covered 
these, I will read the record. But I understand these have not been 
(Mvered. 

Let me ask some questions on the record keepitijg provisions of 
this bill. As I understand your testimony, vou believe that these 
provisions would be unduly onerous on both the FCC and broad- 
casters. I have a couple of questions on this. 

First, S. 1277 requires that the FCC randomly audit 10 percent of 
television renewal appUcants every year in order to insure compli- 
ance with its record keeping requirements. Roughly, how many ap- 
plicants would this be? 

Mr. Patrick. Senator, it is a little bit difficult to answer that 
question because, as you know, there axe fixed terms for these li- 
censes, both radio and television. And therefore, one tends to have 
waves of renewal applications. As I understand it, we are coming 
up to a period in which we are going to be receiving a lat^ 
number of broadcast renewal applications. 

We have not had a Uu^ number in the past. I received in m^ 
briefing materials some indication of the number of renewal apph- 
cations. 

Senator Pressler. Do you have a ball park figure? That thing 
has been floating aroimd— S. 1277. 

Mr. Patrick. Yes. Unless Bill Johnson hfis that information at 
hand, I will provide that information in the record and give you an 
exact number or at least an estimate of the nimiber of renewal ap- 
pUcations that we anticipate in the next couple of years. 

Senator Pressler. Is there any way to estimate the number of 
employees or budget costs eissociated with the FCC's role in can^- 
it^ out its auditmg and other record relatii^ responsibilities m 
thisbiU? 

Mr. Patrick. Yes. We could. It would obviously require some re- 
sources to be assigned to that task. But yes, if the committee felt 
that it would be useful information, I coiud have our managing di- 
rector estimate the amount of manpower hours and the budget re- 
sources it would take to comply with the proposed provisions of S. 
1277, yes, sir. 

Senator Pressler. Can you put any dollar figure on the economic 
burden this record keeping wul cause for broadcasters? 

Mr. Patrick. I can't today. I could attempt to get that ei^amate 
for you. I think it is going to be difficult to provide a precise 
number for the reason that, as you know, the legislation calls for 
an audit of 10 percent of the non-contested renewal applicants. And 
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we are, as I understand it, to apply to those applicants this stand- 
ard of meritorious service. And because that standard is so difficult 
to apply — because it's subjective, number one, a substantial 
amount of resources may be required. Number two, it may be very 
difficult for us to estimate in advance. That is part of the problem 
with that standard. 

Senator Prbsslkb. Do broadcasters keep these lype of records 
anyway as a general practice? 

Mr. Pateick. As you know, we have eliminated a number of our 
specific record keeping requirements, those requirements which ac- 
tually tell broadcasters how to retain information with reject to 
broadcast proerams. But my understfmding is that by and large 
broadcasters do retain records with respect to their broadcasts m 
antdcumtion of renewal, especially today where, with respect to re- 
newal expectancy, we apply this concept of meritorious service, 
■wiuch is a very difficult and unclear standard to apply. 

Senator Pressleb. Now, I understand that you oppose the anti- 
trflffirkipg provisions of this bill. Is that correct? 

lUb-. Patrick. That is correct. 

Senator Presslee. I too have concerns about restraint on alien- 
ation of property. But I believe there have been some trafficking 
abuses. Do you believe there have been some trafficking abuses? 

Mr. Patrick. I just do not know exactly how to define abuse. All 
of the transfers may not have been motivated by a desire to ac- 
quire the property and broadcast in the public intere^. I cannot 
second-guess the intentions and the motivation of those persons 
who have transferred properties in the past couple of years. It is 
very difRcult to say. 

I do not think in that regard, however, that eill of those transfers 
that have involved a quick turnaround of the prMerty necessarily 
should be dismissed as or categorized as abusive. There are circum- 
stances in which investors will acquire a property which they be- 
lieve is not living up to its potential in the mEU*ket, not serving the 
needs and interests of the public well enoueh. They go in. They 
make changes. They make adjustments. And they sometimes im- 
prove the performfmce of that property, and then turn around and 
sell that property. And sometimes they make a substantial profit. 
But I am not sure that we should necessarily dismiss that sort of 
transaction as antithetical to the public interest. It may be that 
that entrepreneur has put that broadcast property in a position to 
better serve the public interest in the long run. 

One of the things that I think we have to rect^poize up front is 
that we, the Congress and the Commission, have endorsed a com- 
petitive model for the broadcast industiy, and we have been very 
successful in inducing a large measure of competition, in creating a 
very intensely competitive environment. 

One of the things that one expects to happen in response to in- 
creasiiig competition is reorganization of uie businesses that are 
pwticipating and competing in that market. I do not think that we 
should necessarily assume it is bftd that broadcast properties are 
reorganiziiig and applying their resources in different ways emd at- 
tempting to have sbiictures that are leaner in certain r^ards in 
order to put themselves in a position to compete better in this in- 
tauely competitive marl»t. 



y.Google 



"^~~ 70 

Therefore, it is very difBoilt to judge what constitutes an abuse. 

Senator Pressler. Is there einy language on anti-trafiickiiig you 
would like to see? This lemguage is not acceptable to you. Or would 
you just like to see none? Is there anything you would like to see in 
this area? 

Mr. Patrick. As you know, Senator, we used to have an anti-traf- 
ficking provision, and we eliminated it. The rule now is that there 
is no Holding period required other than a one year holdii^ period 
required after comparative processes, lotteries or where the proper- 
ty is acquired through some of our minority ownership policies. 
And that, I think, is the appropriate policy. So, I Eun not looking 
for Einy language or any statute on this subject. 

Senator Pressler. I would like to ask Commissioner Quello based 
on his vast experience and welcome him. Do you believe we could 
constitutionfdly expeuid upon the FCC's must-carry rules, or do you 
feel you have stretched the matter as far as the Supreme Court's 
Quincy decision will allow? 

Mr. Quello. First, I am against sunsetting any must-carry with- 
out first having some kind of a record of how it has worked. So, I 
agree with you. I am definitely against the must-carr^ sunset. 

On First Amendment rights of the cable system, with Quincy and 
the Turner case, I was a uttle bit amazed that the court came up 
with that kind of a decision. I think the FCC made a serious mis- 
take in not appealing the court decision when we were practically 
invited to do so. 

Finally, in the agreement between the broadcasters and the 
cable industry and a lot of congressional intervention, we did come 
up with approving some kind of a must-carry rule that is now in 
effect. And even that rule is now, as you know, being challenged in 
court by cable. 

So, we do not know for sure what we Eu*e ^ing to end up with. 
We might end up with no must-carry. We might end up with the 
rule that the FCX? crafted. I thought we did a reasonably good job. 
In the event the broadcasters prevail, maybe you would come bock 
with fiill must-carry. 

I have a tendency to think that full must-aury served the mai^ 
ketplace the best. I was for full must^carry, if you are asking me 
that question. I do not understand giving one entity First Amend- 
ment rights when the broadcasters cannot get full First Amend- 
ment rights, and the broadcasters are the ones that originate moat 
all of the local news and local public affairs. 

So, I disagreed with the court decision. It is too bad we did not 
app^ it right off the bat. We do have something in place now. I 
hope it stays, but as you know. Senator, there is an appeal. NCTTA 
is not appeahng it, but two very large important entities in cable 
are appealing it. 

Senator Przssler. Mr. Quello, is there some way to work in a bit 
more flexibility in the anti-traflicking provisioDs of this bill aiod 
still prevent trafficking abuses? 

Mr. Quello. I do not know. Someone said what is magic about 
three years, why not two? And the three-year rule came about — I 
think before you came in here. It was promulgated back in 1962 
af r two years where the percentage of stations that were being 
t got up to 45 percent, and at another point 53 percent. At 
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that point the FCX? said we have to stop this ttimover. We do not 
think this serves the programming or public interest and so, we 
came up with a three-year rute. At that time you had a three-year 
license renewal. So, that is the only magic of three years. 

Now, I think it's a reasonable time to hold a station. There is not 
even a one-year holding rule on a station acquired by a transfer. I 
am going to have a hard time making an efunest public interest 
fin d in g if someone comes up and wants to buy a station but does 
not WEUit to hold it for three-year period because I think it takes 
that in order to actually efficiently have long-range pn^amming 
and long-range service to the public. I do not see how you can do it 
with a fast turnover. 

If someone is not willing to hold it for three years without some 
kind of extenuating circumstance, where we have reasonable 
waiver provisions, I do not see his intention of buying is to serve 
the public interest. BroEidcasting is different than another entity, it 
ia a govemmeot^licensed property. If you axe going to buy it, hold 
it for three years, or even if I am alone, you will not get my vote. 

Senator Pressleb. I might conclude by asking Mr. Patrick for hia 
feelings on my first question to Mr. Quello r^arding if you believe 
we could constitutionally expand upon the FCC's mustrcarry rules 
and how you feel about that. Or do you feel that it hsis been 
stretched about as far as— the matter as far as the Supreme 
Court's decision in Quincy would allow? 

Mr. Patrick. Senator, to answer your question succinctly, I be- 
lieve that the Commission's decision pushes the Quincy decision 
about as far as we can go and have any reasonable hope of sustain- 
ing the rule's constitutionality. 

Senator Prbssler. All right. Thfink you. 

Senator EbcON. Thank you, Senator. 

Gentlemen, thank you very much for coming and giving us 
expert testimony this morning which has been very helpful. We ap- 
preciate that, and you are excused. Thank you very much. 

In the interests of time, I am going to call panel 2 and panel 3 at 
one time because I know that there is keen interest in this matter, 
and we have taken a long time this morning. I appreciate if panel 
2 and panel 3 witnesses to be as patient as they have been. 

Therefore, at this time I call to the witness table Mr. Paul Kagan 
of Paul Kagan Associates, and then panel 3, Ms. P^gy Charren, 

President of the Action for Children's Television; Mr. Norman 
'attiz, chairman and chief executive officer; and number 3, Pluria 
Marshall, chairman of the National Black Media Coalition; Mr. 
Richard P. Ramirez, Astroline Communications Compeuiy. We 
would ask those witnesses to take five chairs at the witness table. 
I would say to all of the witnesses that there have been some de- 
velopments on the floor that have caused the Chairman to go to 
the floor. He hopes to return very briefly. But I know that you 
have other appointments emd so does the acting Chfiirman. And so, 
I would like £f we move ahead at this time, and I will recognize 
first Mr. Paul Kagan. Mr. Kagan, welcome. 
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STATEMENT OF PAUL KAGAN, PRESIDENT, PAUL KAGAN 
ASSOCUTES, INC. 

Mr. Kagan. Thank you, Mr. Chairman and in absentia members 
of the committee. Thanks for allowing me to come here today to 
voice my opinions. I have prepared remarks that I am placing in 
the record, but I think I would like to depart from them and speak 
infonnally just for the few minutes that I have. 

Senator ExoN. I appreciate that very much. And I would like to 
ask the other witnesses to do that. Your prepared statement will be 
included in the record, as will the prepcu^ remarks of the rest of 
the panel. 

Mr. Kaqan. Thank you. 

The subject I would like to ziddress specifically for these few min- 
utes is Bometlung that has come up in this controversial discussion 
of the l^islation, especially this morning with the FCC Chairman 
and Commissioner Quello. There is a great deal of discussion about 
the fears of fast buck artists sweeping through the broadcast indus- 
try, and that the industry has been reduced to something of a 
casino atmosphere where stations are being traded like commod- 
ities. 

And throughout some of it, the data being cited as examples are 
our data. Our company probably devotes more resources to analyz- 
ing the financial aspects of the media than any company in the 
world. And we have been tracking the sales of all the stations 
going back for nearly two decades. In feict, we have placed into the 
record the list of all the major station sales in history, and certain- 
ly the trading record of the last five years, which is under discus- 
sion in this l^islation. 

I would like to note first that in our submission with our testimo- 
ny there is a paragraph that should be noted by anyone utilizing 
this data. And that specific sentence within that paragraph s^rs: 
"There is nothing in the data to indicate that TV stations are 
being traded like speculative commodities responding purely to 
price." And for just a couple of minutes I would like to discuss 
what has happened in the last four and a half to five years since 
the holding period rule was dropped. 

In looking at the record of station sales, we find that in televi- 
sion, for example, there were only two to three dossen stations trad- 
ing a year in the 1981-1982 time frame when the holding rule was 
in effect. 

The sales jumped dramatically b^innii^ in 1983 to make it look 
as if the elimination of the trzifEickuig provision weis the cause. In 
fact, what b^an to happen in the 1983 to 1986 time frame was a 
historical coincidence of economic factors of which the elimination 
of the holding rule viras only one and a small one. Interest rates 
plummeted and a large availability of funds became available to in- 
vestors at low inter^ rates. At the same time companies whose 
stocks had not been under their own control b^an to be accumu- 
lated by institutions and individuals. The institutions have a fiduci- 
ary responsibility to maximize their return on investment and as a 
result, managements were required to increase their attention to 
the bottom line. 
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What had been a heavily restricted marketplace chained in the 
early 19808 and became less restricted and more responsive to eco- 
nomic conditions, all of which were conducive to increasing the 
value of the properties and cdso conducive to changing the owner- 
ship of some of these companies. Managements that had been en- 
trenched for years within this restricted marketplace found that 
they had to improve their perfonnance for their own stockholders. 
And that is where the idea of a takeover era came along. 

Actually the takeover era never occurred. There have only been 
three mfuor station transactions in all these years that were even 
induced by the threat of a takeover. And they were not really un- 
wanted takeovers because what has happened is the stations have 
been transferred prinuuily to other media veterans and very often 
to the managements of the companies themselves. 

Just for example. Commissioner Quelle talked about the vast 
number of stations traded io 1985 and 1986. I can name two trans- 
actions, Cox Communications acquiring majority control of their 
own company and ABC selling all of their properties to Capital 
Cities. Both of those transactions involving long-established and 
highly respected broadcasters accounted for 44 station turnovers or 
trades during that time period and a tremendous number of dol- 
lars. In fact, m the Ifist four and a half years only 26 percent of all 
the TV stations traded have accounted for 81 percent of edl the dol- 
lars spent on buyii^ TV stations in that time. 

So, the net effect of all of this activity has really been that a 
lai^ number of stations have been involved in a relatively small 
number of deals. And all of the deals that have accounted for these 
laise dollar amounts have all involved either media veterans or in 
a tew cases companies that had extensive experience in similar 
businesses, and all of whom appeared to be in the business for the 
long run. We are hard-pressed to find any fast buck operators at edl 
in most of the significant trades — in fact, £dl of the significeint sales 
of stations in recent years. 

I would be happy to answer any questions you may have. 

[The stetement follows:] 

9rAT>MKNT OP Paul F. Kaoan, Pbbsidbnt, Paul Kaoan AssocnA'ras, Inc. 

Hr. Chaiiman, members of the Subcommittee . . . My name is Paul Kagan and I 

amreciato your invitation to be here today to voice my (^inioiis about proponed U9- 

idatKHi regarding radio and TV station ownenhip. I feel qualiSed to do so Decauae I 

have ipent my entire 29-jnBar V""~ "~ "" '''~ '—-'-"" =-^- — 

an announcer and executive ii 

Bwiinirial and securltiee analya.. . „ --ii/^-- - * 

montb^ newslett«ra an various upecis of broadcasting, cable TV and oUier enter- 



have spent my entire 29-)nBar buBineae career in the media, including ei^t years as 
an announcer and executive in local and network radio and the last 19 years as_a 
Bwiinirial and securities analyst. I now employ more than 50 people. We publidi 
■« of broadcasting, cable TV ' ' 



only national census of cable and pay TV Bubecrlbers as of a single date each year. 
We conduct two doz«n seminare annually. In the past 14 years we have appraised |6 
billion worth of media properties and we are the onlv company in the nation that 
nnyintjiiiM a valuation database of all the publicly held companies in both broadcast- 
ing and cable TV. We also manage invesbnents tor individuals, companies and pen- 
^mi funds. I believe our organization devotes more resources to researching the fl- 
nandal aamct of the media than any company in the world. 

Altbou^ S. 12T7 embraces several areas of broadcast regulation, I would like to 
cmcmtrate my prepared remarks on the anti-trafficking issue — that controversy 
which some interests believe endangers the public interest They contend thst the 
iihfinrr of a minif"'"" holding period for station ownership has attracted >&«slled 
"fivUnick artists" to the broadcasting field, and that a holding period should be re- 
instated lest the public airwaves deteriorate into nothing more than commodities. I 
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b^ev« these intereBta are at best misinformed and could daageroustjr mislead this 
,._.._._ ,... .__.__,_._.,__ ■.._■ __...i u ,__,_■._ ,._ -'(ect of that 

1 and have 



played to emotions in defiance of facts. 

In m; view, the abeenoe of a mandatory holding period since 1983 has, in part, 
contributed to an increase in the sale of radio and TV stations. But rather than 
harm the public interest, the turnover of ownership in the broadcast industry worlcs 
to serve the public interest. It has provided the promise of change and the cQ^nanuc 
of hope that deregulation was meant to deliver. It has helped to unshackle broad- 
casting from artificial restraints and has thus encouraged vast new investment in 
the industry. It has encouraged and permitted professional broadcasters, a number 
of whom formerly only worked in the industry, to own and direct a part of the in- 
dustry. Even station owners, who have been approved to hold licenses many timei, 
are displaying a refi«8hing new aggressiveness. For the first time in deradw, tbej 
are being permitted to plow their profits back into their own business, instead i^ 
being forced, by government fiat, to diversify. You are seeing a renaissance in 
broadcasting, and you are being asked to stay Michelangelo's hand. The fact is that 
the fearsome "fast-buck artists," whoever tney are, are far outnumbered by tlioee 
with a longer-term vision. 

Consider these incontrovertible facts: Our studies show that during the past 4Vi 
Tears, 6% of all the radio stations sold accounted for 40% of all the money spent to 
buy radio stations. And these dollars were all invested by veteran media executives. 
In the higher-profile TV sector, 26% of all the station sales acccounted for 81% of 
all the B^es dollars. And all of these transactions involved media veterans. We are 
hard pressed to identify the "fsst-buck artists" all^edly sweeping through this in- 

We maintain a database of the largest TV station sales in history. It shows that of 
the 26 largest salee in terms of dollar value, all but one occurred since 1""" 






would be a fertile field for the "fast-buck artists." So let's see who the buyers w 



1. A. H. Belo of Dallas, TX, publisher of the leading newspaper there. 

2. Sumner Redstone, and influential media executive. 

3. Capital Cities Communications, one of the finest station operators in industry 
histoiy. 

4. Veteran station owners Georm Gillett, the Outlet Corporation, Tribune Compa- 
ny, Gannett, the Cox family, the Hearst organization. Multimedia and General Ewo- 
tric. 

6. Such newcomers to station ownership as the Walt Disney Company, MCA, Hall- 
mark Cards and Rupert Murdoch, olready well established in other media and devi- 
ously in the game for the long run. 

That's everyone on the list, with the exception of FMl Financial, Kohlberg Kravis 
Roberts and E.M. Warburg Pincus. Because of the financial background of these in- 
vestors, perhaps some people feel that they are more interested in moiwy than 
broadcasting. Yet each of ttiese entities has had considerable experience in manag- 
ing assets at all kinds, and the people who provide them with cwital are among the 
most prestigious institutions and individuals in the country. Wanurg Pincus, m ex- 
ample, has long provided the media with the funding necessary to expand. And it 
has had the imtience to wait for its investment return many times. 

On the radio side, there are other names on the list of largest deals. Amin, 24 rf 
the 25 largest sales in radio history have occurred since 1983, involving 188 stations, 
of whid) 31 were double-counted because of resales to tldrd parties. As 
scanned the lists of buyers to look for evidence of the commodities traders U 
ing ^ industry. 

Beoidee some of the names already mentioned, we found on the list such v 
radio companies as Sconnix, Infini^, Malrite, EZ, DKM, Keymarket and Park. We 
fouiMl newer companies run by senous broadcasters, such as Fairfield and 18™iii». 
And we found three cases of station managements forming companies to In^ thtii 
operations fiom larger companies — Carl Brazell from Metromedia, Gary Bdma fixiin 
Harte-Hanks and Dick Ferguson from Katz. There are no other names on the liBL 

If the names of people and companies that I have just recited are the "foat-buc^ 
artists" we've heard about, then surely Imagination has replaced Reason. Now let's 
go firam names to numbers. My own company's data has been cited in this omtro- 
veny as proving that station owners are on a buy-sell rampa^, selliiw their soub 
willy-nilly for the sake of a dollar. Or, more accurately, for millions of doUars. Bat 
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the refuge of raw data can be the wrong place to hide if you're running from 

We show, for example, the total number of stations that have sold in recent years, 
and yet many of these were sold in groups to single companies. And sometimes re- 
sold as part of a multi-faceted financing. Often, the management of the station 
doesn't ebaage. Virtually all of theae groups were sold voluntarily by their owners 
and often were sold to themselves or to their own managements. 

Ifere's a fact: lliere have been only three sales of major broadcast groups that 
can be said to have been inspired by direct hostile approaches. In the first case, the 
Stockholders of Storer Communications voted to put four of the alleged raiders on 
the board and the incumbent directors voluntarily sold the company, maintaining a 
position fbr themselves in the new company. In the second case, John Blair sold 
Itself to Reliance to outbid an unsolicited tender offer. In the third case, Viacom was 
"taken over" — if that's the term you would use — by a man — Sumner Redstone — who 
was already its largest shareholder. It would be a tragedy, in a proud but overzeal- 
nnpt to protect the public, to establish a system that would entrench the 
ment of a coiporation against the wishes of Uiose who actually own it. 
ng from specific people and companies to a broader scope, it might surprise 
jrou that the absence of a holding period has attracted so few speculators. Why, for 
instance, have so many TV and rulio stations been purchased in the last 4K years 
fay dependable, publiospirited, veteran broadcast companies? Why weren't they 
shouloered out of the way by more aggressive players with open wallets and closed 
minds? Much is made of the fact that Ivan Boesky turned over a TV station for a 
quick profit. But he was one man and that was one station. There are nearly 10,000 
Mations in the United States. 

Saul Steinberg, known as a corporate raider, did not raid John Blair — he was in- 
vited to buy it. He is, moreover, developing a TV stotion group for the Hispanic 
Community. Kohlberg Kravis Boberts, deprecated by some as a corporate liquidator, 
didn't raid Storer— it was invited in. Only one other company bid for its assets, and 
that was a cable TV company. No broadcaster wanted to pay the stockholders more 
than $87 a share for Storer, despite the knowledge that it could be worth much 
more than that. KKR can hardly be vilified for having more faith in the value of 
Storer's assets than anyone else in the industry had, 

Tlie reason we have not seen a wave of hostile attacks and significant in-and.out 
trading is that broadcast stations are not commodities and the speculators know it. 
They know they need station management to keep profits flowing. And they know 
they need the viewer and listener peculation to keep the ratings going. The mcgori- 
^ of stations are bought by professional station operators because they know the 
values beet and they can raise the financing best. It is naive to think that a business 
as cmnplex as competitive media can be transacted as easily as a commodities trade. 
It should be obvious that despite the changes in the rules, and the availability of 
inenensive money, virtually all the leading TV and radio stations today remain in 
the hands of responsible, talented and pubUc4erving broadcasters. 

FrcHD a fmancial standpoint, the single most important reason for the rapid turn- 
over of stations in recent years is the availability of huge pools of capital at a rea- 
sonable cost. You could have taken off the trafficking rule 10 times over and noth- 
ing would have happened if interest rates had remained in the 15-20% range, as 
they had been just prior to the removal of the holding period. The low cost of money 
that has prevailed since 1983-84 coincided with the end of a long stagnation of in- 
cumbent managements which was itself induced in part by restrictive regulation 
and in part by the habits of long-term entrenchment. One reason you are seeing 
higher values fbr stations is that during this period of restriction the market was 
pradnded from recognizing their true economic value. 

Should we legislate in the broadcast industry because the management of Coz 
Coaununkations, which owned less than 60% of its stock, bou^t out the public? 
That residtad in 19 station turnovers in 1985. Should we penalize the broadcast in- 
dusbv because Leonard Goldenson had never bought the controlliiu stock of ABC, 
and thus delivered the company to Capital Cities before someone else accumulated 
the shares? That deal resulted in 25 station turnovers in 1985 and 1986. 

Should we be concerned that Gulf Broadcasting sold its stations to Taft— a respon- 
■iUiS broadcastei — ^which resold some of them to CBS— another veteran of the wars? 
Does ths Bcquisition of stations by formerly restricted companies make them "fast' 
bnck artists ovemi^it? Are we not in danger in this great innovative country of 
ours whan we begin passing laws that go bauwards? Are we that afraid of chanse? 
Was the old way so good and is the new one so terrible that we must mobilize the 
forces <^ Congress to exorcise fabricated demons? 
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I would implore this Subcommittee, the Senate and the Congreee Ut turn their 
Imagination to the real facts in this controverey. BroadcastioK is a business run by 
nmnagements that understand its relationahip to the people. To damn the mon^ in 
ttiis field for the faults of a few seems hardly to be in the pubUc interest. American 
television and radio always have been, and continue to be the world's most admira- 
ble system of public communication, information and entertainment. It has not 
changed since the trafficking rule came off, and it is not like^ to change if it re- 
mains off. That's because it is a business in which the public uuimately detenninn 
what happens. Congress saw to that in 1934 and the Federal Communications Com- 
mission, under the a«^ of Congreea, has policed the system since. Let's not fix what 

The artist Francisco Jose de Goya wrote an inscription for one of his nuintingB 
nearly 200 years ago that we might remember todav, as we consider posHible flints 
of Imagination. "Imagination," he said, "abandoned by Reason produces impo»ble 
monsters. United with her, she is the mother of the arts and the source of their 
wonders." I'm all for motherhood. I hope you are, too. 

Thank you again for the opportuni^ to speak; I'll be happy to answer any ques- 
tions you may nave. 

Senator Exon. Thank you, Mr. Kagan. 

In the interest of time and because of the time pressures of the 
Chairman, I would like now to go on down the panel, and I would 
like to ask each of you, if you possibly could, to hold your com- 
ments to no more than three minutes so we can get everybody in 
because of the time restraints. 

Ms. Chairen, welcome to you. 

STATEMENT OF PEGGY CHARREN, PRESIDENT, ACTION FOR 
CHILDREN'S TELEVISION 

Ms. Charr£n. It is nice to be here. I feel like the 19708 are hap- 
pening all over again. 

I am Peggy Charren smd I am president of Action for Children's 
Television, a national oreEuilzation that is dedicated to promotiiig 
worthwhile children's TV pn^amming and sound commercial 
practices in such prt^rams. And I appreciate the opportunity to 
talk to you this morning. 

I WEmt to commend you on the introduction of this l^islatitm be- 
cause it promotes children's prc^anuning. That single word "chil- 
dren" in section 101 is very important to us and to everybody that 
supports what ACT has been doing because we do not believe that 
the marketplace takes care of children without the words appeal^ 
ing in legislation. It is not enough. Like Oliver Twist, we want 
more, but it is better than nothii^. 

The history of what has been going on in this issue we think 
speaks to the need for the l^islation to recc^nize children as a sep- 
arate place to serve the public. In 1974 the FCC adopted a policy 
statement which found that broadcast licensees had an aflirmative 
duty to serve children in specific ways, including a reasonable 
amount of age specific and informational educational program- 
ming, but this FCC has abandoned children. It eliminated the 1974 
requirements and the current state of children's televisicm pro- 
gramming reflects the FCC's disinterested attitude. 

The worst effects of its new stance can been seen in the commei^ 
ciahzation of children's television. In fact, on June 13, the Irad 
stor^ in TV Guide was titled "Creeping Commercialism: Is the 'Tt^ 
Busmess Taking over Kid Vid?" And I would like to, if posmble, 
enter that in the record in the interests of time. 

Senator Exon. Thank you. 
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Mb. Charren. Prc^am-lei^th commercials now dominate pro- 
gramming. It is a reversal of former Commission policy. With its 
new TV policies, the Commission did not give away the store. It 
gave kid vid to the store, the toy store. We thought when we starts 
ed ACT way back in 1968 that if the industry needed inspiration, it 
could go to bookshelves. What it did vras go to the wrong set of 
shelves, the toy shelves. 

Interactive television which is wholly driven by a marketed toy 
is the newest trend and one which the Commission has shown no 
indication of stopping. In fact, the Commission in letters to the toy 
companies involved gave permission to the practice. 

The FCC removed its llmitB on commercial advertisements on 
children's TV without thought despite the fact that the fundamen- 
tal premise of its policy has not changed. Children are different 
from adults, and the marketplace will not function to serve chil- 
dren. 

The recent court opinion in the case where we sued the FCC for 
overturning its loi^-standii^ policies ageiinst over-commercializa- 
tion without setting a record or asking any questions — our position 
was just reaffirmed by the U.S. Court of Appeals in a very interest- 
ing opinion which we think is going to maybe help turn this 
around. 

Proof that when the Commission sa^ children are important as 
clear as possible it works in the marketplace is the way prc^ram- 
ming worked in the 1970s. CBS had 20 people in their news depart- 
ment doing alternative pn^amming for children, and when the 
Reagan FCC said we do not care what you do for children, in effect, 
the 20 people were fired and all that alternative information pro- 
gramming disappeared. 

We think if children's television is to be improved, it is up to 
Congress to do so and we stress that more than S. 1277 is needed, 
but it is a good first step. 

[The statement and questions follow:] 

Statement of Pbogy Charren. Prbsidknt, Action foh Childrrn's Television 
Good morning. My name is Peggy Charren and I am the president of Action for 
OuUnn'a Television, a national organization dedicated to promoting worthwhile 
dlildran'a television programming and sound commercial practices in such program- 
ming, "niaiik you for the opportunity to present my views to you this morning on S, 

Fint, let me commend you on the introduction of this legislation. Not only does it 
prmnote the important area of nonentertainment programming, but Section 101 ain- 
^ea out one category as especially worthwhile— children's programming. This is a 
moat critical pravmion and we stress to you, the leaal that can be done in this area. 
like Oliver Iwist, we want more; this gruel is thin indeed. 

Let toe Iniefly lay out for you the background in this area. In 1974, the Federal 
Communications Commission adopted its Chtldttn's Televiaion Policy Statement 
iriiere it found that broadcast licensees had an affirmative duty to serve the unique 
oeedi of America's child audience. The Commiseion found that broadcasters must 
air a "raaionable amount" of programming for children, programming which is age- 
spedfia A four-year old, who cannot read, differs markedly in maturih^ and outlook 
from an eleven-year old. Broadcasters were required to recognize this difference and 
target its programming accordingly. Children's programming was required to 
infmn and educate rather than solely entertain. Entertainment programming for 
children was of course acceptable, but DroadcosterB had a duty to also present a rea- 
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are not required to act as tnisteee for our nation's children— our most important 
national resource — then to whom are they obligated to serve? We are all familiar 
with the statistics. Young children watch on average 27 hours a week of television — 
more time than they spend in school by the time they finish high school. By the 
time the average child reaches 18, no single activity besides sleep will occupy as 
much of his time. 

Yet, children's television programming today is in a sorry state. The Fowler PCC 
has gutted most of the basic children's television policy. In 1983, Chairman Fowler 
said in a speech to the Arizona State Broadcasters Association that broadcasters 
would not be held responsible at renewal for a failure to serve the needs of children. 
In 1984, the Conuniaaion as a whole issued its Report on Children's TeUvUion Pro- 
gramming and Advertising Practices which did reaffirm that the child audience was 
unique and must be served but which at the same time basically gutted iCtm 1974 
Polity Statement. The Commission eliminated the requirement that ptijgrflniming be 
age-spediic and the requirement that programming be educational and informatum- 
el. As long as the broadcaster preeenla any "quafity" entertainment programming 
which attracts a significant child audience, even a pn^fram directed to adults, it 
could meet its duty said the FCC. This action, together with Chairman Fowler's 
speech, gave the broadcast community one message, loud and clear: "The Ud is trff." 

lids Committee should be aware of one area in particular which is threatening to 
undermine the foundation of all children's programming — commercialization. In 
this area, the FCC has completely ignored the past and opened up the Pandora's 
Box of outright commercialism. In 1969, the Commission decided a case called Hot 
Wieelt where it found that the Hot Wheels television show was nothing more than 
a program-length commercial designed to promote the sale of Hot Wheels toys and 
was therefore not acceptable program fare. The Commission has now reversed tjhat 
- decision. 

What controls now is Gresham's law. Tovs drive programming. At last count, 
there were 75 programs which are product-Sased. For example, some of the most 
popular programs which are based on t«^ are Gobota, ThunderCata, Tranaforma^ 
G.I. Joe. and Care Bears. From the financial aspect — cost of programming, assurance 
of strong commercial sponsorship — these product-programs have obvious advantages 
over those not produced by toy manufacturers and they are therefore more likely to 
be aired. In a recent report on this misguided trend, Newsweek magazine stated: 
"[T]he creative order of things has been reversed. Instead of deriving the product 
from the program, toymakers and animation houses now build entire kidvia sbows 
around planned or existing playthings. The programs can became, in effect, little 
more than half-hour commercial for their toy casts." May 13, 1986 at 86. 

Even broadcasters recc^nize this tj'pe of children's programming for what it ta. 
Rupert Murdoch, in a recent interview, commented: There't nothing wrong with 
advertising to a child audience, but to make your programming that way I think is 

"""v a prostitution of the broadcasters' function. If you did that in a newspaper, 
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you'd be run out of town. Or in a magazine." Broadcasting, April 13, 1987, at 6-. 
Iliis county's broadcasters and the Federal Communications Commission should be 
ashamed of themselves for exploiting children in this fashion — the state of diil- 
dren's television is a national scandal. 

There do not appear to be any signs that things will improve at the Commiaskm 
either, at least without positive action by the Congress or the Courts, llie newest 
trend is interactive television. Through inaudible signals inserted into televisioD 
shows, child viewers will be able to "interact" with a television program if th^ par- 
chase a special toy (which can cost as much as $250) capable of pickinK up ttte 
signal. The whole thrust of the program is its interaction via the toy and uoe whole 
thrust of the toy is its use with the program. The greater the soles of the toy, Uie 
more successful the program. In February, ACT filed with the FCC a petition aedc- 
ing a declaratory ruling that theee shows violate the public interest and asking, at 
tjie least, that the Commission open an immediate inquiry on the serious iasuee 
raised by this newest form of program-length commercials. ACT told the Commis- 
sion that children are not capable of understanding that what they are really 
watehing is a pitch for the required interactive toy and that the programming thus 
takes unfair advantage of its child audience. Our concern has fallen on deu ears. 
No action has been taken on that petition and plans for the programs are nxrriDg 
forward. 

The Commission has also taken off the limits it previously had on the acceptable 
amount of commercial advertisements during children's programming — 9H mmutes 

Ser hour during children's prime time (Saturdays and Sundays) and 12 minutes 
uring the week. The Commission, after initially giving no explanation, finally of- 
fered two specious reasons for this move. First, it said it was deemphasizing quanti- 
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tative guiddmes generally and second, the FCX! noted that advertising is an impor- 
tant support nwcnanism for children's television programming. The U.S. Court of 
Appeals reversed the FCC, finding the adoption of "what had heretofore been on 
unthinkable btireaucratic concluBion" arbitral? and capricious. 

"nw Court noted that for 15 years, "the Fee's regulation of children's television 
was founded on the premise that the television marketplace does not function ade- 
quately when children make up the audience." Children cannot comprehend concep- 
tuallf Um difference between programming and advertising. Because of their youth 
and inexperience children are "for more trusting of and vidnerable to commercial 
'ntcbes' than are adults." The Commission itself so found in its 1974 Report. The 
Court reminded the Commission of the fact that "kids are different; the Commission 
cannot cavalierly revoke its special policy for youngsters without reexamining its 
earlier conclusions." 

Even now, the Commission maintains policies which ar« premised on the basic 
notion that children are unique and not subject to regulation by the marketplace. 
Its ban on hoetaelling (television commercials which feature the same primary chai^ 
actere as those in the adjacent program) and the requirement of strict separation 
between advertising and program content eiust because of the reo^nition that the 
market will not work for kids. How, under these circumstances, can the Commission 
permit half-hour long programs which are nothing more than commercials designed 
to promote toy sales? Why are these programs different when there clearly is no 
separation of programming from commercial? The short answer is that the Commis- 
ma has turned its back on our nation's children, whatever the consequences. It is 
DOW 1^ to Congress to address the situation if we are to improve the state of chil- 
drm's television. 

In conclusion, ACT commends the effort made in S. 1277 but stresses that this ic 
juat a fiiBt step. More is needed, especially in li^ht of t~ 

vinon is now in. We ask that you consider l^pslation ., ._ 

introduced in the 99th Congress. The Commission has clearly forgotten that child by 
diild we build our future. 
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,__„ g directed towards children? 

Answer 1. 1 agree that the t«rm, "meritorious", while the proper standard, needs 
fleshing out. In my view, such fleshing out should be along the lines of S, 1594 in 
tba 99& Cmgrees. 

Aiatioit S. Ms. Charren, if a particular station determined that it was not going 
to direct any of its programming towards children, sav it only wanted to broadcast 
news and felt that other stations in the market broaacast sumcient children's pro- 
gramming, do you believe that that station should not be entitled to have its license 
renewed? 

Answer 2. My focus at ACT is upon television, and I believe that so also should 
your legislative focus. Radio, with its thousands of stations (e.g., 59 in Chicago, 39 in 
Wadiington), can and should specialize, such as the all-news stations in your ezam- 
[rie (all£ou^ even then there surelv can be appropriate se^ents dealing with mat- 
tan affecting children). Television, however, stantu on a different footing as to chil- 
drwi'a pTMramming. The FCC, in both its 1974 and 1985 reports, correctly stressed 
that each TV licensee has a duty to serve the unique child audience. Thus, even if a 
TV ftatjon specialized (and few do today), it would have a continuing duty to serve 
the cldld audience in a way appropriate to its specialization (e.g., Spanish language; 
black'«riented). I would therefore strongly urge that no TV stations be renewed that 
foiled in this meet important responsibility. 

Senator Exon. Thank you, Me. Charren. 

Mr. Pattiz? Do I pronounce your name correctly? 

Mr. Pattiz. Absolutely right. 

STATEMENT OF NORMAN PATTIZ, CHAIRMAN AND CHIEF 
EXECUTIVE OFFICER, WESTWOOD ONE 

Mr. Pattiz. Thank you, Mr. Chairman. I am the founder, chair- 
man and chief esecutive of Weetwood One, which ia the Nation's 
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largest producer and distributor of eyndicated radio programs. We 
also own the Mutual Broadcasting System, which is right across 
the river in Arlington, Virginia. Mutual is the single largest indi- 
vidual TEtdio network, with about 860 affiliates across the countiy. 

We do not own radio stations. We do, however, interact heavily 
with radio stations. And we are not a company that is involved in 
any broadcast businesses other than radio. So, I will be speaking to 
thu l^islation strictly as it relates to the radio business. 

We strot^ly support the provisions of S. 1277 that would pre- 
serve the duopoly and one-to^-market rules. 

I might mention that when I started this enterprise 12 or 13 
years ago, I learned right away that there were opportunities for 
entrepreneurial ventures in the radio business that were not avail- 
able m a lot of other businesses, and we could fill the needs of 
broadcasters — which weis not inconsistent at all with f ulfilli ng the 
needs of the locfil communities that they serve. 

One of the reasons that we were intrigued with this business 
from the very beginning was we felt that there were no nugor play- 
ers. Because of the way radio weis r^ulated at the time, with tne 7- 
7-7 rules, and the duopoly Emd one to a market rules, there was no 
way that tiny of the big boys were goii^ to be able to come down 
and influence radio stations to carry or not carry our pn^rams. 

When the 7-7-7 rule became the 12, 12 and 12 rule, we started to 
get a little bit more nervous. And now that the FCC has asked for 
comments on one-to-a-msu-ket and duopoly, there is generEdly a 
feeling afoot that something is going to change. In conversations 
that I have had with sta£f up here and also with various conunis- 
sioners at the FCC, it is clear to me that if the FCC is Eillowed to do 
what the FCC wants to do, we are going to see further and further 
and further de-regulation. In terms of the diversity and quEdity of 
prccramming that I think we fdl seek, der^ulation of the duopoly 
and one-to-a-market rules would have a disastrous efiect on the 
mEirketplEice. 

The fact of the matter, Euid the one point that I want to make 
before I end my comments, is that traditional nidio networks that 
own radio stations have a tremendous advantage over radio net- 
works Emd other companies that do not own radio stations. And to 
the extent that these traditional networks ceui increase the amount 
of radio stations that they own, they can mandate distribution of 
commercial announcements which is, after all, the source of the 
support for Edl of our networks. 

And the thing that concerns me is that if there Eire less and less 
limits on the ownership of radio stations that are owned by net- 
works Emd owned by single compfmies, it will be more and more 
difficult for independent oroadcasters and independent companies, 
which seem to me to be of paramoimt interest in providing diversi- 
ty Emd quality piwramming Emd differing opinions. It wUl become 
more Emd more dimcult for us to find Emd supply those independ- 
ent broadcEisters — to have outlets for that diversity. It is, after eJI, 
fEiirly unusual for ABC to allow Mutual to affiliate its radio sta- 
tions. 

I would be happy to deal with Emything fUrther in questions if 
you feel it appropriate. 

[The statement and questions follow:] 
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Statkunt op Norman Pattce 

Mr. Chairman and members of the Subcommittee, I am pleased to have the oppor> 
tunity to testify this moroing concerning S. 1277, the "BroadcaHting Improvements 
Act of 1987." bi particular, I am encouraged by the fact that this l^islation prom- 
ises to bring a halt to the Federal communication Commisaion'B wron^ieaded and 
foolhardy proposals to relax the duopoly and on«-to-a-mark«t mice, t^ rules that 
limit concentration of ownership of broadcast outlets. ' 

niese proposals do nothing to advance the public interest and threaten significant 
harm to the diversity of views and programming that the duopoly and one-to-a- 
market rules make possible. By turning independent stations into captive markets 
for programming dictated by corporate owners (rflen for removed fVom the comau- 
nities tihey serve, frequently with business interests that have little to nothing to do 
wiUi radio, these propoaols threaten to set loose a headlong slide to mediocrity in 
radio programming. It has to be stopped, and 1 am very pleased to see that you are 
prepared to stop it 

I am the ChairmBn and Chief Executive Oflicer of Westwood One, a company that 
I founded some thirteen years ago that has grown to become the largest syndicator 
ot radio programming in the nation and the owner of the Mutual Broadcasting 
System. 

Westwood One owns no radio stations. We provide entertainment, news, and 
public affoirs programming to radio stations across the United States who buy our 
services berause we provide first rate programs. No one buys our programming be- 
cause he has to. lite decision to accept or reject our programming is made by inde- 
pendent stations in reqwnse to local interests and needs. We have no captive maiv 
keta. We succeed because we serve the public's interest in quality programming, not 
because we own or control major broadcast facilities in major markets. 

In my view, that is the way it should be. The duopoly and one-to-a-market rules 
serve the public interest by ensuring the diversity of ownership and independence 
that makes diverse programming possible. Consolidating ownership stifles the inde- 
pendence that is now the hallmark of the radio industry, without advancing the 
public interest. And that's wrong. 

The FXX and proponents of the FCC's proposal argue that relaxing the duwc^ 
and one-to-a-market rules <1) will not have an adverse effect on diversity, and, (2) 
will actually have a positive impact on diversity and the quali^ of broadcast pro- 
gramming. Both of these arguments are specious. In my view, the changes in the 
duopoly and one-to-a-market rules would only benefit those who seek to own multi- 
ple media outlets. I see no public benefit fi^oin increased concentration of ownership 
in the broadcast field. 

'nie FCCs proposal abandons the principle that has guided broadcast regulations 
for the past fifty years — that diverse ownership of broadcast outlets will foster di- 
tmd^ of programming and viewpoint. ■ As you know, the multiple ownership rules 
ww« deigned to promote programming and viewpoint diversity by encouraging di- 
verse ownership of broadcast outlets.' Although the airline and trucking industries 
have been deregulated with some measure of success in recent years, the plain and 
siin^e foct is tJiat the broadcast industry is fundamentally different from the air- 
line and trucking induatries— if for no other reason than the fact that broadcasting 
provides a forum for the exercise of a constitutional right. For this reason. Congress 
^aced the airwaves under the exclusive stewardship of the federal government.* 
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The multiple ownership rules do not represent limitations on anotiier economic 
market. Rather, the^ serve as protections for diversity in the marketplace of ideas 
guaranteed hf the Fint Amendment.' 



less protective regime. Blanket exceptions to the multiple ownership rules would 
allow multiple media outlets in one market to come under the control of a single 
owner, dresticall}; reducing the number of viewpoints available to the pubUc. 

An example will illustrate the dangers of a blanket exception to the one-to-a- 
market rule.' A blanket exception would permit each owner of « television station 
in a viewing area to own at least one radio station in that same market If each 
owner of a television station purchaaed one of the largest radio stations in an area, 
a reasonable likelihood, the impact on divenity would be dramatic. A city with 
three major televisitm stations and three leading radio stations— a total of six sepa- 
rate viei^wints— might lose the three independmt voices of its radio stations, gain- 
ing nothing more than a radio repetition <a views already widely dispersed throu^ 
the television outlets. 

Anyone who doubts this has only to listen to the evening radio news broadcast 
churned out by the nuyor television networks. All too often, these radio reports are 
nothing more than the audio portion of news reports later re-broadcast, with pic- 
tures, on television. This may serve the networks' bottom line, but it is stark evi- 
dence of the homogenization of views and propamming that can be expected from 
consolidated ownersh^. 

"Hie effect of relazins the one-to-a-market rule would be magnifled by a blanket 
exception to the duopoly rule. Although the absolute number of stations available 
might remain the same, a large number of listeners would hear only a few voices. It 
is easy to envision that the proposed exceptions could lead to domination of the air- 
waves by a few speakers, in a way not possible if the current multiple ownership 
rules were maintained and enforced. 

Wiping out the multiple ownership rules would further erode diversity because 
large media conglomer^es would eixjoy competitive advantages over independent 
stations. Radio stations live or die on tJfieir ability to attract iulvertising. In a com- 
petitive market, this economic incentive promotes high quality programming; adver> 
ttaers seek excellent programming, liecause good programming attracts la:^ audi- 

But in a consolidated market, owners of multiple broadcast properties are able to 
attract advertisers throu^ the sheer quantity of broadcast outlets they offbr— -not 
through the quali^ of their programming. In this environment, programming 
cannot help but suffer because it becomes increasingly irrelevant. As the owners of 
multiple properties confiscate the advertising base of their competition by buying it 



outri^t, the maricets for independent programmers diy up — and tjie onportunitiefl 
for quality programming altemativee wither, reducing both the number of inde- 
pendent voices in the community as well as the incentivee for entrepreneurs to 



ship, the antitrust laws were not deidgned to protect Firat Amendment inter^K 
that is the POCs role. And because Purst Amendment values are at risk, the FXJC 
has historically sou^t to prevent even the potential for anticompetitive effects.* 
This standard, higher than the one imposed in purely economic arenas, takes great- 
er care to protect competition in the broadcast market because significant constitu- 
tional harms could resiilt from diminished competition. 
Blanket exceptions to the multiple ownership rules would probably cut inroads 
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vtewB rather than encoura^ng concentration of ownership is the appropriate direc- 
ticm for broadcast r^ulaticm. 

The POC alao maintains that the propoeed rules will promote the pubhc welfoM 
bj[ enhandng competition and diversity and by allowing for higher quidity program- 
ming and news gathering. Mr. Chairman, the proposed relaxation of the multiple 
owseiship rules will not promote public welfare one iota. The only welfare that the 
rules chanm will promote is the private welfare of those who own multiple broad- 
casting ouUets. 

The FOC holds to the belief that owners of multiple broadcast outlets will invest 
' g because they are assured of customers for 



the argument goes, because the economies of scope and scale produce a higher qual- 
ity prodoct money saved through economies of scope and scale theoretically can be 
used to tailor broadcasts to specialized audiences, enhancing diversity of views and 
formata. I flatly reject these contentions. The supposed public beneflts of joint own- 
m-ahip are spurious. 

The FCC and those that support relaxation of the ownership rules assert that 
jmnt owners will make laiver mvestments in news gathering and programming be- 
cause thOT are assured of buyers for their product There is no evidence to support 
this position and, frankly, it flatly contradicts everything we know about the way 
the marketplace works. 

Westwood One has to produce quality programming to stay in business. We have 
no captive buyers. We know fiill well that any of our buyers can give us the heave- 
bo anytime we fail to provide programming that is responsive to the needs and in- 
tw e sla of the market, or when somebody else in this business starts offering soms- 
thing better. None of these incentives is present for the corporation that owns its 

llie notion that joint ownership is important because it allows for joint news 
gathering and programming is similarly fatuous. Mr. Chairman, joint iiew»gather- 
ing and programming is my business, and I will tell you that an orvanization that 
provides quality news coverage and programming can be succeesful by selling its 
product to independently owned broadcast outlets. Joint ownership of broadcast out- 
lets is not necessary for the public to enjoy the benefits of joint news-gathering and 
pnoiiunming. As long as independently owned stations can contract with providei 

.7^... . . - _ , . . ^1 , "tages of joint newfrgat""""" 

n multiple ownership. 
. _ . ifer contractual solutioE 

rvlaxation of multiple ownership rules: contractual solutions do not endanger diver- 
si^. When independent radio stations take advantage of the benefits of size by pur- 
~'- — 'ng news or programming, they retain editorial discretion to pick and choose 

g various news stories and programs available on a national market. But when 

radio and television stations are jointly owned, the valuable independent voice usu- 
aiW audible in pngranmiing choice and editorial policv is silenced by decisions from 
■ distant headauartera. Therefore, because contr^ual relationships provide all the 
benefits (rffored by multiple ownership without endangering diversity, arguments 
that multiple ownership is beneficial to the public interest should be regarded with 
Bumicion. 

As for the claim that joint ownership will enhance diversity by promoting well- 
tailtned formats that are sensitive to local or specialized listening tastes, nothing 
could be furlJier from the truth. Specialized or tailored formats work best when in- 
dnnndsnt StatiiRi owners create their own format by picking and choosing program- 
nun^ that is available from various sources, not when a corporate owner impresses 
and unpaaee ita editorial viewpoint and programming on a local station. 

FlnaOr, in those isolated cases in which there is solid evidence that joint ownei^ 
ship will ben^lt the public, the FCC can provide exceptions to the multiple ownei^ 
ship rules. In esssnce, Mr. Chairman, my quarrel with the POCs proposal to relax 
the mult^de ewnership rules is that the Commission has chosen a radical departure, 
a Unakst exceptiott from the duopoly and one-to-a-market rules, when a mud) less 
JrMtic approach, case-by-case excepUons, is available and would address the prob- 



I adoMwIadae that the multiple ownership rules should not be applied mechani- 
cslhr in every instance. There are assuredly cases in which an exemption from the 
multiple ownership rules would not harm diversity and mi^t actually bring some 
bsBsdt in programming.* In such instances, it is perfectly appropriate and desirable 

•nhip Tul«s should be waived if it » clear that a itatioii would 
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e one of its multiple ownership nilee. But luch casM are 

CaBe~l^-caae review would give the Conuniaaion the ability to differentiate be- 
tween the vast malorit^ of eituatioiu in which multiple ownership would harm di- 
versity and those few instances in which more concentrated ownersliip would not 
implicate the basic First Amendment concerns that are the cornerstone of broadcast 
regulation. In contrast, a blanket exception would allow concentration of ownership 
without any assurance that the consolidation in queetion would be in the public in- 
terest' In most cases, I believe consolidation would not be in the public interest 
^uite simp^, Mr. Chairman, the First Amendment mandate of programming and 
viewpoint diveraitji is far too critical an objective to sacriflce for tiie adminiBtrative 
convenience of a smiple blanket ezception.*" 

Let me addreM one finalpoint wiui respect to the proposed changes to the multi- 
ple ownership rules. The FCC and those who support the relaxation of the multiple 
ownership rules su^cgest that these changes would benefit AM radio. Mr. Chairman, 
I doubt that there is anyone in the country who is more committed to the revival of 
AM radio than I. It is a great resource tlut is wasting away. But rdasation of the 
multiple ownership rules is not even a partial prescription for the ilia that plague 
AM radio. 



The solution to the problems of AM radio is economic growth. Ten years ago 
many industry analysts thought that radio networks would go the way of the dine 
saurs. Radio networu were not saved by changes in the rMCulatory envirooment oi 



many industry analysts thought that radio networks would go the way oi 

happen in AM radio. 

The FCC does have a useful role in fostering the resurgence of AM radio, and one 
that will not undermine the diversity protected and preserved by the multiple own- 
ership rules. AM radio is being stifled by a technol<%ica] logjam over high-quality 
AM receivers and the unavailability of AM stereo, u the FCC wants to help AM 
radio, and I believe that is an appropriate role for the Commiasion, it should direct- 
ly address the technologicBl issues mat are holdiiw bock the economic growth cru- 
cial to AM radio's return to prominence and prontability.>> Altering t£e multiple 
ownership rules would have only the most minor impact on AM radio, and tais 
small and speculative benefit hardly warrants the otherwise unsupportable and det- 
rimental rule changes proposed by the Commission. 

In summary, Mr. Chairinan, the action the FCC is contemplati^ with respect to 
the duopoly and one-to-a-market rules would be a grave mistake. It would dramati- 



' Two recent FCC decisiona provide a telling indicatioa that blanket relaxation of moltiple 
owneiBhip rules would not serve the public interest in all cases. RCA Corp, (GE Merger) 60 
R.R.2d 563 (1986^ Capital Cities CommunicationB, Inc., 69 R.S.2d 4E1 (1986). Both esae* invalnd 
Station holdings that would be allowed under the proposed blanket relaxation of ttw multiple 
ownership rules, but which the Conuniaraon found not to be in the public interest when ma ex- 
ception mat the rules was sought, 

^° While I strongly support the provisions of S. 12TT that preserve the duopoly and on»to«- 
market rules. I am very troubled by the section of the legislation that would reinstitute the anti' 
traflfcking rule, the si>«aUed three-year rule. I believe that repeal of the three-year rule hai 
played a crucial part in opening up capital markets to the broadcast industry and bringlag 
nee^ resources into broaacasting. 

Many people dislike the three-year rules because they think it brings investors into the radla 
business who can ml^ alMUt prodt ami not about radio. They think that inveeton seeking to 
make the highest pront from radio will cut budgets for news and public affairs programming to 
the detriment of the listening public The solution to this problem is not lo reinstitute the three- 
year rule. If Congress thinks uiat a certain measure of news and public affairs programming i* 
mil ml i 111 to the public interest, it sbould reimpoae direct requirements for news and public af- 
fidrt programmJiig. Attempting to address the problem by reinstituting the threeyear rule 
would iiiiiiiHiMslj deprive the radio industry of much needed resources without insuring that 
radio slatioiiB air new* and puUic afbirs pregrams. 

The worst pcsnbte scenario is reinstitution of the three^rear rule and blanket eweptkoa to 
the dui^oly and on^to a market rules, ^le three-year rule would dry up ca|dtal markats. Blan- 
ket exoepttbat to the dunoly and one-tMHnariwt rules would mean that media eontfooMratss 
can purchase numerous broadcast properties. In comUnatioD, these rules changes would not 
only allow media cotiglomeratee to purchase numerous station*, but would have tboee ownws 
become entrenched because of the cqieration of the three-year rule. The result wUI be that antra- 
pranuiB will befronaoutofthemarket depriving the broadcast indiutrr of needed new Uood. 

' ' In February of this year, the National Telecommunicatians and Iiubrmation Administra- 
tion within thB Department of Commerce iaeued a report called AM Steno And The FiOurt t^ 
Ail Radio, lliia report leconunended a variety of actions to assist AM radio. Notably, none cC 
the recommendations suggested that a change in the multiple ownership rules would aUer any 
significant benefit to AMradio. 



,,Google 



cally alter a historically successful regulatory policy, when a far less draconian re- 
sponae would produce the desired public benefit,'* If the multiple ownership rules 
occasionally produce an anomalous result, the prudent course is to provide for case- 
by-caae exceptions to the rules, not to abandon the rules as the FCC proposes. 

I applaud this Committee's vigilance over an FXX that seems more interested in 
implementing a political philosophy than carrying out its function in protecting 
Firat Amencknent interests. I enthusiastically support those provisions of S. 1277 
that address the multiple ownership rules, and I tnank the Committee for the op- 
portunity to present my views. 

QuDTiONS OF Senator iNOtns and the Answers 

QuMtion 1. Mr. Fattiz, are there efficiencies to owning more than one station in a 
market? 

Answer. E!fFiciencieB are certainly possible, but these efficiencies come at the ex- 
pense of the diversity and independence that are and always have been tiie distin- 
guishing feature of the radio market. It is important t« keep^in mind that joint own- 
ership IS not the only way fbr radio stations to achieve efficiencies. Programming 
networks such as Westwood One and Mutual provide stations with quality news and 
entertainment programming that no small stations or group of stations could pro- 
vide alone, and we do so without owning a single radio station. 

Joint ownership makes certain management efficiences possible, but there is no 
guarantee that stations will be better managed simply because they are jointly 
owned with other broadcast properties, and there is cartainlv no guarantee that any 
efficiencies that result from joint ownership will work to tne benefit of the public. 
"Hw on^ thing we are guaranteed by abandoning the duopoly and one-to-a-market 
rule is less divernty and independence in the market. 

It is worth noting that the staff of the Federal Trade Commission, in comments 
before tlte FOG supporting relaxation of the common ownership rules, demurred oa 
the impact of common ownership on diversity in editorial viewpoints, calling it a 
matter "beyond our institutional expertise." But the impact of common ownership 
on editorial diversity cannot be so lightly ignorod. Indeed, it's the single most impor- 
tant issue in this debate. Whatever efficiencies may be claimed for common owner- 
shin, they cannot make up for the loss of editorial diversity that is certain to follow 
if the duopob' and one-to-a-market rules are abandoned. 

Quettion z. Mr. Pattiz, I realize that frequently owners of more than one station 
in a particular market may program those stations to reach different audiences be- 
cause of the competition. But doesn't common ownership increase the likelihood 
that there will be a reduction in program diversity? 

Answer. Absolutely. Abandoning the one-to-a-market and duopoly rules guaran- 
tees a reduction in the number of voices in the marketplace. It should be self-evi- 
dent that ten stations owned and operated by ten owners yield greater diversity 
than tea stations owned by flve owners, r^ardless of the programing decisions 
made bv the owners. Even if stations are programmed to reach different audiences, 
they will probably share certain critical aspects of tbeir programming. Such as news 
or public affairs programming, and it is fair to assume that the only editorial view- 
point expressed on these stations will be the viewimint of the joint owner. Further- 
more, it IB important to keep in mind that a station's editorial viewpoint is not lim- 
ited to news and public affairs programming. Even music programming reflects the 
editorial judgments of the station s ownerrfiip. A superficial diversity in program- 
ming may mask the fact that certain kinds of music or certain artists never get 
played, certain news events never get covered, and certain political views never find 
thtor way on the air. The chances for views to be stifled or ignored increase with the 
oonsolhiatHM of broadcast ovmership in a few hands, 

" tatbm S. Could the relaxation of the multiple ownership rules make it more 
nit for stand-along stations? 

Answer. "More difficult" puts it mildly. I think stand-alone stations could go the 
w^ of the comer grocery if chains are allowed to gobble up stations in local mar- 
kets. 

For better or worse, advertising is what makes radio possible. There is simply no 
way fbr a stand-alone station to compete for long with somebody who can guarantee 

" It ii nunored that the KC would like to relax or repeal other multiple ownenhip rules If 
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an advertiser key placements in multiple stations because that somebody owns the 
stations. Moreover, as network ownership is allowed to grow, it becomes more and 
more difficult for companies like Westwood One to secure outlets for independent 
programming. As I noted in my testimony before the Committee, the network-owned 
Stations have never been terribly interMted in Westwood's C^e's product. As the 
number of available outlets shrinks, we lose the ability to offer the advertising base 
that provides the revenues that make it possible for us to provide first class pro- 
gramming. Indeed, we would likely be forced to buy stations, as a defensive meas- 
ure, in order to maintain our advertising base, and other programming networks 
would be forced to do the same. In short order, we can expect to find fewer and 
fewer Arms providing programming to stand-alone stations. That means diminished 
opportunities for the stand-alone firm to augment its local programming at a time 
when its advertising base, and the revenues that make strong local pn^ramming 
possible, is under attack from multiple outlet competition. In these circumstances, 
the stand-alone firm will be well advised to become part of a multiple outlet oper- 
ation in order to stay in business, further diminishing diversity of views in the mai^ 
ketplace. 

Senator Exon. Just let me say that I think you brought up a 
good point. As I indicated earlier, I have been for eis much deregu- 
lation of the broadcast industry as pc»sible because I think over the 
years we have built up a lot of archaic rules, especially with regard 
to re-licensing and so forth. I was not enthused when we went over 
to the 7-7. I am not for going anywhere beyond 12-12 because I 
think while that might be very good for those who presently own 
broadcasting stations and licenses, I am not sure that it is good for 
the overall service to the general public to have more and more oF 
our limited broadceistii^ media despite the fact that it is proliferat- 
ing very rapidly to fail into the same hands. And I sheu^ your con- 
cern. 

Mr. MarshaU? 

STATEMENT OF PLURIA MARSHALL, CHAIRMAN, NATIONAL 
BLACK MEDIA COALITION 

Mr. Marshall. Thank you, sir. I appreciate the opportunity to 
come before you today. 

We at the National Black Media Coalition have been in this 
stn^le to try and maintain some responsibility in the broadcast- 
ers' hands. And after der^ulation, we felt that much of this had 
been dealt a very severe blow. We think that radio has been turned 
loose completely, and in the black community it is a very special 
problem because all of the radio stations point to the "black for- 
matted station' as the stations who are supposed to serve you. And 
mfuiy of these stations have simply not provided anythii^ but 
music. 

And I think that we do have special news needs that are not nec- 
essarily beii^ met by the news stations. They have very little "in- 
tegrated news.' It is a repeat of what happens in the newspapers a 
lot of times. 

We think that this bill does begin to address broadcasters' re- 
sponsibility in a very sane way. I do not know why they have gone 
sifter so many rules that made them so much money for so long. If 
it ain't broke, don't fix it. But somehow they felt the need to do 
this. 

I think that the Congress should require the FCC to increase uti- 
lization of its minority preferen<% policies, its tax certiiicate poli- 
cies, and maybe they will start again to use the distress sale policy 
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because since the Reagan Administration has been in and the FCC 
people have begun to reflect those views, we have had almost no 
disb^ss sales in six years. So, those policies are not even being used 
for the most peirt. 

I think that we €u*e a long ways away from parity in ownership 
and minority ownership needs to get — it needs to be strengthened 
rather than have these folks talking about eliminating the minori- 
ty policies. We think that the provisions in the bill that gives auto- 
matic renewal should be eliminated. We think broadcasters should 
be held to some levels of responsibility and accountability rather 
than just getting automatic renewals with this two^tep thing. It 
really has to be looked at very carefully. 

The other part where public interest groups are refrained from 
getting any financial compensation out of agreements — I think that 
is basically an interference with free enterprise. I mean, you are 
telling the broadcaster who they can and cannot do business with. 
liany of the deals that we have been involved with — at points we 
have been responsible for pulling the deal through the Commission. 
^e deal would not have even gotten out of it. Yet, you are telling 
that company that we can't be compensated for helping them get 
that deal through. 

And I think that the idea of making sure that the marketplace 
in this instance is left alone — you know, you talk about other in- 
stances where you want to do pretty well as you please. But then 
there are some folks that you want to punish because you weuit 
them to come under some other rules. We would like for you to 
renuun consistent with the rules and take those two provisions out 
of the bill. 

Thank you very much. 

fThe statement follows:] 

SrAnuKNT OF Plubia W. Mabsuall, Chairhan, National Black Media Coalition 

Hr. Chairman: I am Pturia Marshall, Chairman, National Black Media Coalition 
(NBMC). I appreciate the opportunity to address the communications subcommittee 
today on the issue of dere^lation. 

As chairman, I come befoi« this distinguished committee representing the NBMC 
asid ita 86 affiliates throughout the United States. Today under my leadership, 
NBMC has gained the experience, strength and credibility to neeotiate as equals 
across the tsi>le with the largest media corporations in the United States, that in- 
dude: Evening News Association, Poet-Newsweek Stations, Post Corporation, Ziif- 
Davis Broadcasting, General Electric, Albritton Communications. Turner Broaiicast- 
ing, Gannett Company, Inc., etc. 

Chir mission is to (1) provide equal employment oppOTtunitiee for blacks at every 
level of the industry, particularly decision-making positions; (2) to provide quality 
programming in the public interest; and (3) to increase ownership of broadcast prop- 
ertiee by blade entrepreneurs. 

NBIK: provides ongoing programs and services that monitor and help blacks in 
the broadcast industry. It is the meet succcesfiil civil rights organization in the 
United Statm that works exclusively on a full-time basis in mass communications. 
Some of our accomplishments have included the sale of four radio stations and a 
mqior marlut VHP network affiliated TV station to blacks (at aggr^ate savings of 
about (10,000,000 below market price); the creation of a minority ownership invest- 
ment fimd capitalized at $760,000. The placement of $500,000 worth of accounts in 
black banks, grants, scholarehips and educational internships valued at over 
$2,000,000 for black colleges. Finally, spedlic eJfirmative action commitments reeult- 
ing in new hirings and promotions of minorities at all levels of the industry, plus 
the NBMC media resource center that refers individuals to media companies. For 
eiample in 1985, eleven <U) NBMC referrals were hired by the Westinghouse 
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Broadcast Company. Those hires ranged from production assistants to an executive 
producer. 

NBMC wishes to express its concerns to this subcommittee on propoeed bill S. 
1277 — "Broadcasting Improvements Act of 1987". We in particular are opposed to 
sections 101(jX4) and 103<kXl) which would prevent NBMC and other similar organi- 
zations from challenging license renewals which may not be in the public's interest 
or from receiving financial settlements if NBMC withdraws or does not file on a 
transfer appUcation. 

NBMCs record of job placements, enhanced visibility and encouragement of more 
sensitive programming directed at the black community is unquestioned. Sections 
101(jX4} and 103(kXl} will extinguish and prevent blacks from addressing and having 
a forum to meet one on one with media companies. These provisions must be delet- 
ed!!! 

NBMC is not opposed to the concept of deregulation. We do however have serious 
doubts as to its success in light of the FCC regulations which allow ownership of up 
to thirty-six (36) media properties. This policy has resulted in a stronger concentra- 
tion among existing media companies. It has also resulted in less opportunities for 
black ownership of media properties. 

In addition, there has been a marlied decrease in public aSairs, public service and 
children's prc^ramming. Under der^ulation, programming was one of Uie first 
areas in broadcasting to suffer. While rules of der^ulation relieved broaddBters of 
a certain amount of paperwork, it also relieved them of their specific responsibility 
to program their stations in the pubUc interest. Immediately, consumers found 
themselves at the mercy of "more music, less talk" radio station formats. Immedi- 
ateljf, news and public affairs programming went completely out of the window, 
leaving those of us who need more than a rhythmic l»eat to get through the day 
high and dry. The insensitivity of general managers around the country b^an to re- 
surface in pursuit of the sole purpose to make a profit While the world was 
"jammin' to a beat", the whole world seemed to be going to hell in handbasket and 
nolwdy, in particular, many of our young people, knew it. 

On commercial television, public affairs prc^amming, in particular, black public 
affairs programming is virtually non-existent and the Nation's Capitol is a prime 
example. Without tiling names, stations that used to ca riy decent public afbirs 
programs have since replaced them with dance shows and MTV. 

Now callmg names, TVX Corporation which owns WDCA-TV/Channel 20 here in 
Washington, D.C. has cut back employees and public service to the community. Pan- 
orama is no longer on WTTG-TV/Channel 5 and no commercial station in Washing- 
ton, D.C. has a black public affairs prc^ram. The subcommittee should clearly have 
the FCC reconsider the public service, public afFaiis and children's programmiiw. 

There are several aspects of existing PCC progams which NBMC believes shouM 
be enhanced and strongly promoted, "niese F(X programs are: (1) tax certificate 

Klicy; (2) distress sale policy; and (3) using minority preference as a factor in the 
K comparative hearing process. 

Before the existence of the tax certificate and distress sales policies, minorities 
were not only met with hostility, but virtually excluded ^m the ownendiip process. 
The comparative hearing process and the minority preference have also done much 
to serve a greater need in offering diversification of the airways. 

In our executive summary of comments (MM Docket No. 86-484) in the matter of 
the FCC's comparative licensing, distress sales and tax certificate policies premised 
on racial, ethnic or gender classifications along with about nine (9) other black, His- 
panic and Native American organizations submitted to the FCC in June 1987: We 
Stated, "The minority ownership policies have brought new voices to the airwaves, 
■erving the goals of the first amendment by providing the American public with the 
widest possible diversity of information, ideas, viewpoints, and cultures". 

"Moreover, these poUciee have reduc^ the present effects of past discrimination 
in broadcasting and in such ancillary fields as broadcast education, finance and bro- 
kerage. Thus, the policies have been enormously helpful in assisting the market- 
place to function effectively for all Americans". I would encourage each member of 
the subcommitt«e to review these comments thoroughly. Copies will be made avail- 
able upon request 

Despite the dramatic affects these poUcies could have had on minority ownership, 
minorities at present own only approximately two percent of the broadcasting sta- 
tions, representing less than one naif of one percent (0.5%) of total stations owned. 

At a minimum, these policies must be retained and enhanced and others are 
needed to ensure the advancement of minority ownership. Without it there is no 
doubt in my mind that the "old boy network" will continue to prevail and this proc- 
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OM will revert bock to something more ugly and discriminatory than it has ever 
been. 

Deregulation has abo aSiacted employment, especially where minoritiee are con- 
eemed. Deenite the fact the EEO (Equal Employment Opportunity) rulee are still on 
tbe books, uie mere mention that theee rulee were under attack created a very dan- 
garoos attitude among station management across the board. It created an attitude 
raMmUing that of the Jim Crow S^r^atiomBts, an attitude that is more prevalent 
than moat people seem to believe. Tboee of us who work in the trenchee see it 
BMrW everyday. Some of the schemee managers and owners attempt are beyond 

Section 10300(1) would be a further retreat, since limitations on financial settle- 
ments attempts to remove the concerned citizens and public interest groups frtun 
tbe petition process which in the past has clearly gotten the attention of wrongdo- 
era. 1^ prahunt the establishment of agreements between broadcsisters and citizens 
noupB will completely imdermine what progress has been made in reactivating af- 
firmative action programs and the strengthening of those policies at individual com- 
paniea. It sares no one when the rules are sim^ on the t)ooks but are not adhered 
to aa was the case in man^ of the companies were affirmative action agreements 
were established. The National Black Media Coalition has provided a legitimate 
■arrice in each ctf tboee instances and has pricked the consciences of bro^casters 
around the country via those agreements. 

In GODclusion, NBMC asks that this committee do two things; (1) direct the FCC to 
ivnait the question of accountabilih' and responsibility in public affairs, public serv- 
ice and chudien's programming; (2) delete sections 101(jX4) and 103(k)(l) which 
would prevent NBMC and other public interest groups from challenging Ucense re- 
nawala and receiving compensation when entering agreements with media compa- 
nies. 

Tbankyoa 

Senator ExoN. Thank you, Mr. Marshall. 

Just let me add a comment there by saying that the FCC in the 
difficulties that some perceive that are being created there right 
now and some of the talk about additional comments — I can under- 
Btand how that does concern some of you that are very much inter- 
eeted in a broad range of representation on that. 

It is not unlike the difficulties that we are having with the ICC 
today. And the ICC's makeup is dictated primarily by the Presi- 
dent 8 appointment to the ICC botu^i. The handling of the rsidio 
matters, difficulties and confrontations and arguments once again 
reflect the President's appointment to the FCC boEu*d. 

I would just issue one caution. Those are going to change over 
tbe years. You know, r^etrdless what happens, we are not goii^ to 
have Reagan Administration after 18 more months. And it might 
be that whoever comes in will b^in to change philosophically some 
of the positions that the FCC and the ICC have taken that I think 
many members of our committee feel are not in the spirit, with the 
intent of the Stagers Act in the case of the ICC. And maybe the 
t^islation that we are discussing this morning would not be neces- 
sary if there was a better understanding and interpretation under 
the Commission that has the r^ulations over the things that you 
are concerned about. 

We will wind up then with Mr. Ramirez. Thank you for your pa- 
tience, Mr. Ramirez. And I Eim pleased to recognize you now. 

STATEMENT OF RICHARD P. RAMIREZ. ASTROLINE 
COMMUNICATIONS CO., LTD. 
Mr. Ramibbz. Thank you. 

Senator, members of the subconunittee, I am Richard P. Rami* 
rez, the eeneral mfuiager of WHCT television in Hartford, Con- 
necticut. I am also the managing general partner and a part owner 
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of that television facility. And I appreciate this opportunity to testi- 
fy this momii^. 

I am a minority broadcaster with over a decade experience in 
four m^'or markets. And aa a participaot in the Federal Communi- 
cations distress sale policy, I support the minority incentive provi- 
fdons in the Broadcasting Improvement of 1987. I would like in 
order to comply with your time requests here submit for the record 
my reasons for that support and go on with my testimony. 

Senator Exon. We are glad to have it. 

Mr. Ramirez. In particular, both the tax certificate program and 
the distress sale policy which S. 1277 would maintain create no 

tuotas for minorities in the broadcasting industry. These programs 
not relieve any minority broadcaster from the statutory obliga- 
tions to operate in the public interest, nor do they exempt mm 
from the Ucenee challenges at renewal. As a broadcaster and as a 
manager, therefore, I emi held to the same criteria as all other 
broadcasters. 

In the r^ulated broadcasting industry an overriding objective 
must be a predictable, investment-oriented environment. The FCC's 
vacillating policies fatally undermine this objective, thus making 
fixed legi^tive minority incentive imperative. Advertisers, broaf 
casters, investors and employees of whatever bcickground will shy 
away fVom a r^ulatoiy climate fraught with the uncertainty that 
has beset the Commission's minority incentive policies. 

My experience is illustrative. In 1984, nearly three years ago, tlie 
PCC approved a distress sale of WHCT to Astroline. Since my com- 
pany's purchase, we have been the ball in a legal ping-pong game 
between the Federal Communications Commission and the U.S. 
Court of Appeals. WHCT is now fightii^ for ita survival despite di- 
verse and outstanding progranunii^ because of the Commission's 
flip-flops. 

The FCC affirmed our right to the distress sale in 1984. When 
the legality of the Astroline purchase was challenged, the FCC £uv 
dently defended the sale for the first two years of the litigation. In 
1985 it at^ed in support of the sale to the U.S. Court of Appeals. 
In January of 1986 in oral ailments, the FCC Eiflirmed the appro- 
priateness of the distress sale as a regulatory remedy to the IsicK. of 
minority participation in broadcast ownership. At the same time 
the FCC proposed expanding the distress sale poUcy. 

Nine months later in 1986, as if struck by lightening, the Com- 
mission completely abemdoned the minority incentives in another 
case. Incredibly, the Commission's legal somersault occurred simul- 
taneously with the Supreme Court's pronouncements broadfy af- 
firming the constitutionality of minority and gender preferences. 
In effect, the Commission's intention was to fold our license grant, 
which had been decided in 1984 into an inquiry which was to com- 
mence in 1987. We Eire the only distress sale that FCC has panted 
which is now having its license questioned because of the mquiry 
into minority incentives. 

Other members of the broadcast community are appalled at this 
treatment. I would like to submit also for the record public state- 
ments of the National Association of Broadcasters. 

Senator Exon. Without objection, it is a 

Mr. Ramirez. Thcmk you, Senator. 
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I would like to conclude. 

I am a former college line-backer. Senator. I do not mind playing 
the game, and I do not mind taking the hits. But I do mind being 
the ball. My partners and I placed good faith reliance in the FCC^ 
seemingly unswerving support of these policies. 
May I continue, sir? 
Senator ExoN. Yes. 

Mr. Ramirez. In doing so, we are following the policies which 
were administered for over six years and upholds the gosds which 
Congress and the courts repeatedly affirmed. We have invested 
more than $22 million in equity capital to completely rebuild the 
station and facilities and programming. In the process we created 
more than 50 jobs in the Hartford area and reactivated a station 
that had been dormant for many years. In doing so, we increased 
competition and stimulated growth. 

Long-tei*m advertising contracts because of the FCC fluctuations 
are very diiUcult to obtain. Outside investments and outside financ- 
ing are totally impossible to obtain with a license that is totally in 
jeopardy. The employee morale has plummeted. As an example, we 
recently lost the general sales manager at the station. How is it 
that I go about recruiting a broadcast professional to come to my 
station with the tenuous nature of our license? 

Mr. Chairman, the FCC has two excellent minority incentive pro- 
grams. Without direct statutory edict, however, these policies are 
at the mercy of changes in the agency's leadership, politics and 
procedures. Stability in the broadcast community is undermined 
and enteriences like Astroline's are the absurd and tragic result. 
The broadcasting community supports these limited and volun- 
tary incentive policies. They are important to create diversity in 
ownership euid programming, and they deserve to have the force of 
law. I strongly urge the committee to approve the legislation neces- 
sary to mEiintain the minority incentive provisions. 
Tluuik you for your consideration. 
[The statement and queetions follow:] 

r WHCT-TV. 

Q and Membere of the Subcommittee: I am Richard P. Ramirez, Gen- 

«rBl Manager of WHCT-TV of Hartford, Connecticut, and part owner and Managing 
Qeneral Piu^er of Aatroline Communications Comimiiy. I appreciate th« oppc^um- 
"^rto testify today on the minority preference provisions contained in S. 1277, the 
'%oadcut Improvement Act of 1987." 
Ab a minority broadcaster with over a decade of experience in four m^jor markets 
• ■ ■■ ■ ePed. ■ " - . - 



^__., ^t the country, and as a participant in the Federal Communications Com- 

iiiiwiiiii'ii (FCO distress sale policy, I stronglv support the minority preference ^rovi- 
riom in the Mil. Specifically. I believe that the modest incentives offered for nunori- 
I7 tntry into the ownership and operation of broadcast stations under the bill ac- 
eomidiah several goals. 

"ntj increaae competition and stimulate economic development at Uttle or no cost 
to the OoWnment. 

llMrr are consiBtent with the cherished American ethic of individual entrepre- 
neunoip u the dominant force in the marketplace. 

ntey enridi public debate, diversity of programming and education to the benefit 
of lifltawn and viewers. 

^tey can be administered without flagrant abuses throu^ a few simple statutory 
i^niardB. 

Tby are voluntary programs which addrees the historic imbalance in minori^ 
' ' 1. As such, uiey are strongly endorsed by the broadcast industry. 
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They provide a low cost and expeditious alternative to the lengthy and expenriv^^ 
comparative hearing process. 
They withstand even the moot stringent constitutional test. 

Th^ bolster l^al predictability essential to sensible businees planning and &.— 
nancing. 

As provided by Congress, the tax certificate program enables a broadcast owner to 
defer taxes on the profit of a sale to a minoritjNxtntrolled buyer with the approval 
of the FCC. Approximately 125 broadcast sales have occurred pursuant to tnia pro- 
gram over the past decade. 

The distress sale policy authorizes a broadcaster threatened with hcense revoca- 
tion to avoid losing all of his or her investment by selling to a minori^-coDtroUed 
buyer for three-fourths or lees of the station's fair market value. Thirty-seven saka 
have been consummated under the policy since the FCC inaugurated it in 1978. 1 
have noted those sales that in particular have expanded competition in their niai> 
keta because of substantial capital investment and increased diversity in program- 
Minority Ownership Lists — Stations that have elected to seek diatresa Bale nU^ 
Total distress sales approved: 

1978 

1979 8 

1980 „ 22 

1981 - S 



198S... 



1987'(aaof7/13)» 



1979... 
1980... 
1981... 
1982.... 



1984 „ - 

1985 ...„ 

1986 

19871 (as of 7/13) » 



1 No Activi^ while awaiting deciuon in MM Docket No. 86-4S4. 

■ (Updated Ju'- '" """ ■-- ■"™"' '— =-■ ' " — » 

Gmgrg— ional ai 

1 acquired WHCT-TV in Hartford, Connecticut pursuant to the distreaa sale 
poUcy in 1986. To my knowledge, this was the last time the FCC approved a distress 
sale of a television station. 

The tax certificate program and distress sale policy create no quotas for minori- 
tiee in the broadcasting industry. Over a decade, they have raised minority owner- 
shin of broadcaet stations by only one percent of the 12,000 commercial bniadcast 
outlets operating. 

Furthermore, the minority preferences endorsed by these programs do not relieve 
any benefited minority broadcaster from the statutor}^ obligation to open^ in the 
public interest. In this regard, a minority broadcaster is held to tiie same standards 
as industry giants such as CBS, ABC, and NBC, Additionally, a minori^ license, 
like all others, is vulnerable to com[>etitive challenge at renewal p^ioos cf five 
years for a television station or seven yean for a nidio station. These ' ' 
broadcast r^ulationa prevent any minority from maintaining a license unu 

her performance is every bit as good as the industiy norm. Tnus, Uie boost 

brosidcasters get is a one-shot push, not a long-term act of fevoritism. Bfin<Mi^ 
erences in broadcasting thus avoid the danger of cultivating a social or " * 
stigma because of a community misperception that minor^ licensees are Ibi 
ble or talented than their non-minority countentarts the preferences do not 

from the idea that individual merit should be tne detemunant for '~~ 

casting, like it is in any other industry. 
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Minority preferencM in broadca^tins are also sound social policy because they fur- 
ther programming dVersity and enrich public dialogue. Courts have recognized this 



ISS' 



programming dsrersity and ennch public dialogue. Courts have recognized this 
declared that minority ownership of broadcast stations coupled with minority 
icipation canl reasonably tie presumed to foeter prc^ramming diversity. Justice 



11 in the celebrated Bakki case similarly pr^umed that the presence of minori- 
- "^- -'abroom enhanced educatioital diversity. And Congress made the same 

. D ordaining minority preferences in mass media lotteries in 1982. In 

Suj^^ report that accompanied this l^islation, the confereee said that they 
expected FCCa lottery mes to provide preferences to minority-controlled appb- 
canta, "the grant to whom of the license or permit sought would increase the diver- 
rificatiimof the media of mass communications." 

lieae presumptions are corroborated by experience. Alex Haley's renowned 
Soots, fbr instance, could not have been auUiorea with its riveting pathos, anguish, 
and poignancy by a white. And Roots created a marketplace demand, and widened 
(^portunitiee for other authors. Roots was later made into a television aeries that 
set new national ratings records of audience viewership. Thus, minority broadcast 
era can create a marketplace demand for programming derived from a distinct 
racial perspective that most often is not created by non-minority broadcasters. 

The programming achievements of Astroline as the new licensee of WHCJT-TV, 
Hartford, Connecticut are also informative. Although 20.4 percent of the Hwtford 
community is Hispanic, until Astroline became the licensee of WHCT-TV, there 
was very limited bilingual prcgramming in the Hartford area. Specifically, the 
Spanish International Network broadcasts ^m Secaucus, New Jersey, but only via 
paid cable subscription, a luxury that the vast majority of Puerto Rican/Hispanic 
dtizena of Hartford cannot afford. Channel 30 of New Britain. Connecticut, oRers a 
one half-hoar, locally-produced Spanish-language public affairs show entitled "Ade- 
lante." It airs only on Sundays. Channel 61 of Hartford, Connecticut offers Spanish 
voic»over venkms of such shows as "Different Strokes," "One Day At a Time," and 
"Black Sheep Squadron." However, in order to take advantage of this Channel, a 
oonsumer getierally must buy a VCR or a television equipped with "second audio 
promm" which ranges from $600 to $800. Again, this is a luxury that the majority 
id Puerto Rican/Hispanic families in this community cannot afford. 

Hie programming decisions at WHCT-TV are maide hy myself as General Manag- 
er, Station Manager Ter^ Planell, and Director of Community Affaire Migdalia 
Vazques-Femandez. All of us are Americana of Hispanic descent rooted in F^ierto 
Rican and Cuban cultures. I grew up in an area in New York City commonly re- 
ferred to as Fort Apache. My family could hardly afford a television set, and owner- 
■h^ of a television station was unthinkable. If it were not for the tireless work of 
my mother and dad and mv good fortune to set an athletic scholarship to Boston 
Cdlege, I mi^t still be on the comer of 123rd Street and Bronx Avenue. Now that I 

have obtained an ec" --'' ^ -.- .i .. j_ _- . ...,._.._ i._. 

believe that I havei 
tion, I recall how ei 
to. The heritage ai 
translated into specific programs shown on WHCT-TV. 

WHCT-TV airs several regularly scheduled bilingual programa: "Carrascolendas," 
a p rogram aimed toward I&panic children; "Sonrisas, a program that addresses 
aveiToav problems experienced by children and adolescents of various Hispanic cul- 
turaa; "Vula Al^ra," a magazine format prc^ram that blends live characters, film 
knd animation to present a wide ranging and challenging curriculum to youngsters 
3f all social backgrounds; and "Que Paaa, USA," a program portraying a three-gen- 
ara^ion Cuban-American family attempting to bridge the generation gap. 

WHCT-TV has also produced numerous bilingual public service announcements 
regarding cultural and social issues, which are of considerable interest and impor- 
tance to thie Puerto Rican/Hispanic population of Hartford. WHCTs bilingual pro- 
Branu are culturally and socially significant to the Puerto Rican/Hispanic commu- 
r, not "Hollywood" clones with a Spanish'language second audio program (SAP). 
niCr-TV also dedicates its programming efrorts to the substantial blac^ com- 
xnunity in Hartford. We regularly oroadcast "Julia," the story of a single Black 
mother and her son experiencing the hardships of growing up; and "Fmnnm. Tlw 
lUeviaion Program," a weekly half-hour magazine format program featuring inter- 
views with m^or Black celebrities. Also, WHCT-TV ran many specials throughout 
tfaeyear that focused on Black individuals or organizations. 
WHCr-TV has also increased diversity and competition in non-minority p 



oity, no( 
WHC 



WHCT-TV was recently awarded the broadcastdng rights to the Hartford Whalers' 



78-183 0-87-4 
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hour special featuring the Hartford Whalers. 

Presumins broadcast diversity because of ownership diversity is no novelty in law 
or poli^. The vast array of miutiple and cr(M»«wneiBhip rules of the FCC presume 
that different types of owners jrield different traes of pn^cramming. Minority prefer- 
ences in broadcasting entail no different ^rpe of diversity presumption. 

Minority m^ferences have enhanced, not degraded the quality (rf broadcast pro- 
gramming. Of the Bpprozimately 200 minority broadcasters, not a single minority 
station has ever biled to sati^ the public interest standard of the Communications 
Act, nor has any minori^ license been revoked. 

The preferences are also socially cohesive. Th^ have not aroused public reaent- 
ment or community strife, but instead have provided hope and fairness to the mi- 
nority community. 

Similarly, the cultural pervasiveness of television and radio in the United S' 

and historical discrimination against minorities mandate a visible minority preL 

in the broadcasting industry to create an appearance of racial justice, lliat appear- 
ance acts as a community inspiration, not as a social sore. 

The broadcasting industry as a whole has encounued and supported the FCCs 

eilicies designed to enhance minori^ ownership. The National Association of 
roadcasters on more than one occasion has said '^m]inorit^ ownership contributee 
to important goals oT the Communications Act by its potential for expanding broad- 
cast service responsive to the needs and interest of the nation's minority population, 
and the possibiuty that it will increase diveisi^ of viewpoint. . . ." 

Worries have been expressed that minori^ preferences are vulnerable to abuse. 
After obtaining a broadcast license through the means of a preference, it is said, a 
minority can swiftly sell to a non-minority for a profit. The programming diversi^ 
and social goals of the preferences are lost by such quick flipping of licensee. 

It is also said that minority owners may not be genuine participants in broadcast 
operations, but merely fronts for non-minority domination of a station. 
"" 3e potential problems can be addressed by legislative or administrative safe- 
). For instance, currently there is a one-year noldinj '-' '- ■ — '.- 



for another station or to another minority owner. 

Additionally, the FCC should be required to revoke any license that was obtained 
through a minori^ preference pn^ram where misrepresentations or falsehoods 
were made deecribmg the extent of minority involvement in operational dedaions. 

Nothing in the history of minori^ preferences in broadcasting suggests that these 
types of shams are so pervasive as to justify elimination of the program. For every 
minori^ sham, I can point to a non-minority scheme similarly conceived to thwart 
FCC rules, such as collusive cellular phone lottery applicants. Therefore, remember, 
"one bad apple dm't spoil the bunch! 

Minority pieferencee in broadcasting ownenhip and operation are conatituti<nial- 
ly irreproachable. The United States Supreme Court has proclaimed that both 
Uacks and Hispanics have been "saddled with such disobilitiee, or subjected to audi 
a history of purpoadul unequal treatment, or reks^ted to such a positim of politi- 
cal powerlessness as to command extraordinary protection firom the mqjoritarian po- 
litical process." The historical discrimination against Blacks and Hispanics in the 
United States provides a constitutional predicate for minori^ preference programs 
in broadcasting because there is a ratjmial nexus between the discrimination and 
severe undei^representation of minorities in the industry. "Hiat is, the discrimina- 
tion deprived mmorities of the financial muscle and education needed for entry. The 
Congress and the Supreme Court employed a similar type of reasoning in apiKOving 
various provisions of the Voting Rights Act offering special legal protoctiona for mi- 
nority voters. 

In addition, the Supreme Court has repeatedly affirmed that the benefited minori- 
ties under a remedial program need not oe proven victims of past illegal discrimina- 
' a the recent Johnaon case, we Supreme Court nas endorsed tlie legal- 



fields that are not directly traceable to past discrimination. The vcduntary nature of 
the distress sale and tax certificate programs is one of the key beneficial elnnenla of 
these programs. Eadi broadcaster most individually choose to ixuticipate in the pro- 
gram. No one is putting a gun to their beads. luey are totally voluntary private- 
sector programs uiat offer modest economic incentives to participate. Hieae incen- 
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Id ttw regulated bnadcestiDg induati^, an omrridiiig <4gectiva must be ■ predict- 
Mb, inrcitDHntarlanted enviranment indiipen^eMe to hi^tKpulit^ and divenifled 
MUT Mnming . Tlw FOCa Til iljaliiin policiea fatally imdermina thia ottjeetm, thin 
laudative minmi^ praaerences imperative. Businessmen, broodcast- 
and employees of what 
Dwta frao^it with the uncertain^ tl 



m, inverton and employees of whatever stripe will slw away from a regulatory cli- 



Mj exparimce ii illustrative. In 1985 T acquired WHCT-TV in Hartford, Connecti- 
ratn>F ^1 milliaDpursuant to the distress sale policy. To my knowledge, this was 
tbt last time the FCC approved a distress sale of a television station. Since my com- 
PHij's pmchase, we have been the ball in a legal ping-pong game between the FCC 
ud the U.S. Court of Appeals. WHCT is now fighti^ for its survivial, despite its 
fivsne and outstanding programming, because of the Commission's belated l^al re- 



nw FCC afBnned our right to a distress sale in 1984. Then the legalityof the 
hase was challenged t^ a broadcasting rival claimant. The FCC ai^ 
i the constitutioaali^ of the distress sale policy during the first two 



Mndine puichase « 

dntljrdannded the constitutioaali^ of the distress sale polic„ „ _ 

jmn ef litigation. In 1985, it affirmed our right to the U.S. Court of Appeals. Nine 



/ 



later in January of 1986, in oral argument the FCC afTirmed the constitu- 
!>riat«MM of the distress sale as a regulatory remedy to the lack of mi- 
__ jpation in broadcast ownership. At the same time, the FCC proposed 
; the dikraas sale policy. 

in 198S, as if struck b^ a lightening bolt, the Commission completely 

-' — ■* -" *' *-■ — ' policies in another caae. It then 

, . in order to fold our case into a 

nnew of the constitutionality of minority and female preferences. In elTect, the 
Qanminoo's iivbention was to fold our license application, which was decided in 
1IIS4, into an inquiry which did not commence until 1987. Incredibly, the Commis- 



nts broadly afflrmin 



aiusa poUcisa. 

W« have bounced back and forth since 1984. The FCCa erratric actions left the 
13&. Court of Ameals with tlw impression that the bit>ad policy actions needed to 
bm addiMMd, and it remanded our case and directed the FCC to fold it into the 
POCa ini|iiiiy. Our case is now at the FCC until they complete this review. The 
ttmetiMe for the inquiry has been extended twice in the past seven months. There 
i^ no indkation when it will be concluded. 

Wo are tlw only diatreaa sale the FCC has granted which is now having its license 

^ — ^ *- « of Uw POCs inquiry into minority preferences. Other members 

ig communis are appalled at this treatment. The National Asso- 

a of Broodcaaters has med comments with the FCC and publicly stated that 
■ ■-iiT cbange in jxriic? should not be applied retroactively. 

Now, rm a mmer collie linebacker. 1 don't mind playing the game and taking 
^Jfcehto. but I do otgect to being the ball. My partners and I placed reliance on the 
■^^yXT» seeming unswerving support. In doing so we were following a policy which 
^fa-H ia FOC t**^ »iTTnlni«tj>mi< fyr six years previously, and the goals of which Congress 
^^lad lopratfdly afBrmed. We invested more than $26 million in equity capital to up- 
^^fnde Uie rtatim focilities and programming. In the process, we created more than 
v^M) jdM in tha Hartford area and activated a station that had been moribund for 
^c^oany years. This substantial investment, and the jobs with it, are now at stake. We 
^Sbannot seek outside flnancing or obtain long-term advertising contracts while our 
B is in question, and our efforts to attract investors and employees is similarly 
L Bmplcqree morale has plummeted. 

CONCLUSION 

Tlw FCC has two excellent minority preference policies. Without a direct statuto- 
^ty edict, however, these policies are at the mercy of changes in the agency's leader- 
Vuih politita or procedures; stability in the broadcast communis is undermined; 
^uia experlencee like Ajiboline'a are the absurd and tragic reeult. 

nie Hoadaaliiig oommunity supports these limited policies. They are important 
"^o erente diveraitgr in o w ne r ship and programming, and they deserve to have the 
* — of law. I stroD^ urge this committee to approve the l^islation necessary to 
the minori^ preference provisions, 
you for your consideration. 
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QuECTioNS or Senator Inouyb and The Answers 
Queation 1. Mr. Ramirez, what is the corporate structure of Astroline? 
Answer. The coi^rate structure of Astroline CommunicationB Company, Ltd. 
Partnership (Astroline) is as follows: 



Mchad fbffllrei ■, itmnl partw.... 



Queation S. Does your contract contain a provision pursuant to which you can be 
forced to sell your interest within a certain number of yes^ 

Answer. No, my contract doe« not contain such a provision. 

Qiuation S. What percentage of the station's employees are members of minority 
groups and women? 

Answer. WHCT-TV employs 47 full-time employees and 2 part-time employees. OT 
the full-time employees, 19 percent are members of minoritjr groups and 36 percent 
are women (28 percent of the women are also members of mmority groups). 

Minorities and women are employed at every level in the station, including as of- 
ficials and managers, professionals (assistant manEwers, producers, and editors), 
aalee representatives, and technicians. For example, 30 percent of the officials and 
managers are minorities, including Ms. Terry Planell, who ia our Station Manager 
and Program Director, and myself, and 61 percent are women (37 percent of the 
women are also minorities). Nine percent of the professionals are minorities and 36 

Question 4- What percentage of your programming is geared toward minorities 
and women? 

Answer. The question of whether a program is geared toward minorities or 
women is a very subjective one. For example, WHCT-TV makes a point of acquiring 

Eograms in which minorities serve as role models. One such program that we regu- 
rly broadcast is "Julia," the stoiy of a single Black mother and her son experienc- 
ing the hardships of growing up. Another program is "Chico and tiie Man." Wheth- 
er these programs can be characterized as geared toward minorities and women de- 
pends on one's perspective. For this reason, it is difTicult to provide an accurate 
view of our programming by answering this question in percentage terms. A better 
way to answer it is by citing specific esamplee. 

WHCT-TV airs several regularly schediued bilingual programs: "Cairascolendas," 
a program aimed toward Hispanic children; "Sonrisas, a program that addresses 
everyday problems experienced by children and adolescents of various Hispanic cul- 
tures; "Villa Alegre," a magazine format program that blends live characters, film 
and animation to present a wide raiwing and challenging curriculum to youngsters 
of all social backgrounds; and "Que Pasa, USA," a program portraying a three{[en- 



ganizations. Among the most memorable of these specials is a half-hour documenta- 
r^r we produced and created called "Poetiy in Motion." The program explored a city- 
wide cnoral and recitation contest held for middle schools within the Hartford 
Public School ^stem. The majoriW of the children in these schools are Black and 
Puerto Rican/ Hispanic. The special featured pcnformancee by the semifinalista and 
winners and interviews with the winners, their teachers, parents, in*incipalB and 
judges. Moreover, WHCT-TV has produced numerous hilingiml public service an- 
nouncements regarding cultural and social issuee, which are of considerable interests 
and importance to the Puerto Rican/Hispanic population of Hartford 
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weekly h&lf-hour magazine and news service prt^ram featuring interviews with 
cs^ior Black celebrities and "Elbony Jet Showcase," a weekly half-hour msg&ziiie 
■brmat program featuring interviews with newsmakers in entertainment, aporbi, 
wadbusmees. 

We ran numerous specials throughout the vear that focused on Black individuals 
«r oiganisationa. Among these were: "King, the epic stru^le of the Civil Rights 
Ifovement led by Dr. Martin Luther King, Jr. and starrmg Paul Winfield and 
Cicely l^Bon; "Story of A People," a four-part documentary that explores some of 
the pc^nuar myths and misconceptions of Black Life as it pertains to family, youth, 
images, and power; "Celebration of Black Culture," a two-part program covering the 
history and contributions of Black Americans to dance, theater, filin, and art; '^Uri- 
can Junerican Achievers in History," a series of 28 90«econd vignettee saluting 
Black Americans and their contributions in such diverse fields as politics, fashion, 
sdence, sports, and entertainment; and "The Best of the Superfests, a musical ben- 
efit hosted by Lou Rawb for the United College Negro Fund. 
This coming season, we have added two new procramB: "Showcase at the Ap- 

Ci>," a weekly entertainment program produced at tne historic Appollo Theater in 
lem, N.Y. and "The Making of a Holiday," a one-hour documentaty highlighting 
the events and perBooalitiee involved in the effort to make Martin Luther King's 
Uitliday a national holiday. 

Quation 5. Do you believe that the policy should be expanded to include women? 

Answer. I beUeve that women currently are underrepresented in the ownership 
and operation of broadcast stations. Accordingly, I would not oppose expanding the 
ilisliKii aale policy to include women. I would recommend, however, that any such 
atatubny expansion require that women demonstrate career expertise in broadcast- 
ing and commit to worK full time at the proposed station in order to qualify. This 
would accompUsb two purposes. First, it woidd provide for a natural link between 
the Equal Employment (toportunity programs already established by the FCC and 
Omitimi and this owneruup incentive. Second, it would prevent certain abuses of 
this ownerhip incentive. 

^ueslioR 6. Do you think that this policy differs significantly from the preference 
polidea in comparative hearings? 

Answer. The distress sale polity and the preference policies in comparative hear- 
ing share the same goals — to increase ownership ana operation of oroadcast sta- 
tMns by underrepresented groups and thereby to increase diversity in programming. 
lliere are some miportant differences between the policies, however. 

Firat, the distress sale policy is voluntarv in nature. In other words, it is up to the 
existing licensee to decide whether to sell a station pursuant to the polity or not. 
Sseond, the distress sale policy reduces the administrative burden involved in the 
wle by providing for the disposition of both the license issue and the transfer of 
control without a costly and lengthy comparative or renewal hearing. Third, the dis- 
tms sale policy has had a very small impact on the broadcast industry. As I noted 
in mv prepared testimony, there have been less than forty distress sales over a 
tecaoc in an industry with over 13.000 outlets werating. Indeed, there has been 
tely one television station diatrees sale since 1981. Fourth, the industry supports 
t irtrc es sales. The National Association of Broadcasters has repeatedly filed com- 
aients «t the FCC in support of the policy. 

Senator Exon. Thank you, Mr. Ramirez. 

I have some questions that will be submitted to you for the 
record that we would like your prompt response on. I thank you for 
7?oniing here this morning. 

In closing this down, just let me say to you that I hear very loud 
and clear your concerns. We ztre always wrestling up here at this 
«nd of the table as to what lavra do we change and how do we 
change them, and is it wise to change them because of the current 
makeup of some of these boards appointed by the President of the 
United States. 

And you know, one of the obligations that you have I think in 
directing news is to help the pubUc understand that when they 
elect the FtMident of the United States — and they elected this one 
overwhelmingly — they must not be very much concerned about the 
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concerns that you were expressing here this morning or else they 
do not know about it 

I would simply say to each and everyone of you that we should 
have a little better understanding that when we do cast our votes, 
we are casting a vot« for other than just personalities. I would 
simply say God help you in your concerns if OUie North is the next 
President of the United States. But that's a possibility. 

Mr. Kagak. You just started the campaign. Senator. 

Senator ExoN. So, you have some information responsibilities 
that I know you try and carry out, and I think you should continue 
in the future. 

I must leave. Me. Charren, you want to say something, so I am 
going to give you an opportunity. 

Ms. Charhen. Oh, you are a sweetheart. I just want to say that 
this morning the idea of meritorious came up for discussion, and 
most people sitting here seemed to have trouble dealing with how 
you define meritorious. I think it is sort of easy for children be- 
cause meritorious to Action for Children's Television means choice. 
It means entertainment and information, jrour fiction and nonac- 
tion. You can think of the way a librarian stocks a children's li- 
brary. Choice has to be in a democratic society we think, the opera- 
tive solution to speech needs on the part of Ihe public, and that we 
think that every station has to provide this choice when it comes to 
children's television in contrast maybe to radio format problems 
because the marketplace does not work to provide diversity. 

And if enough people are doing it, there is going to be stnne di- 
versity, and secondly, because the cost of the alternative technol- 
ogies are too much for poor families and there is reduced access to 
cable and home video f^m the very kids who need the fdtemative 
information the most. 

Senator EbiON. Thank you very much. My wife and I have three 
children. They are beyond the age where they are going to be influ- 
enced by either television or radio, but we have eight grandchil- 
dren that we are very much concerned about. And thank you for 
your good work. 

Ms. Charren. Thank you. 

Senator EbcoN. Thank all of you for coming here this morning 
and we are adjourned. 

[Whereupon, at 11:45 a.m., the subcommittee was adjourned.] 
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BROADCASTING IMPROVEMENTS ACT OF 1987 



MONDAY, JULY 20, 1987 

U. S. Senate, 

CoiQfnTEI ON COIOIEBCK, SCIENCE, AND TRANSPORTATION, 

SUBOOBOIITTEE ON COMMUNICATIONS, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 2:02 p.m., in room 
SR-263, RuBsell Senate Office Building, Hon. Wendell H. Ford pre- 
ABng. 

OPENING STATEMENT BY SENATOR FORD 
Soiator Ford. We are here today for our second day of hearing 
on the Broadcasting Improvements Act of 1987. 

The first panel will address the heart of this legislation, I think, 
the standard by which broadcast licensees should be judged in de- 
tmnining wheUier they have served the public interest. 

I am personally very concerned about this issue imd believe this 
Miate is long overdue. 

Our second panel will focus on the provisions of this legislation, 
Godi&ing the Commission's policies designed to encourage minority 
and female ownership of broadcast stations. 

TbeBe provisions were included in response to Commission 
action, looking toward elimination of these policies. 

1 want to take this opportunity to thank our witnesses for 
coming here today, and I look forward to hearing their testimony. 
I am very delighted to have Senator Packwood here. 
Senator, do you have any opening statement you would like to 
make? 

Senator Packwood. No statement, Mr. Chairman. I made mine 
ABtweek. 
Senator Ford. Fine. 

The first panel vrill be Mr. Edward O. Fritts, president. National 
Aasodation <^ Broadcasters; Mr. Henry Geller, Washington Center 
for Public Policy; Mr. Joel Chaseman, president, Post-Newsweek 
Stations, Inc.; and Mr. Ed Godfrey, news director, WAVE TV in 
Louieville, KY. 

, Mr. Fritts, we'll ask you to go first, and we will try to take you 
m the order in which I called your neunes. 
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STATEMENTS OF EDWARD O. FRITTS, PRESIDENT AND CHIEF EX- 
ECUTIVE OFFICER, NATIONAL ASSOCIATION OF BROADCAST- 
ERS! HENRY GELLER, WASHINGTON CENTER FOR PUBLIC 
POLICY; JOEL CHASEMAN, PRESIDENT, POST-NEWSWEEK STA- 
TIONS, INC.; AND ED GODFREY, NEWS DIRECTOR, WAVE-TV, 
LOUISVILLE, KY 

Mr. FRrrTS. Thank you, Mr. ChaixmEui. 

I am Edward O. Fritte, president and chief executive officer of 
the National AsBociation of Broadcasters. 

We appreciate the opportunity to testiiy today on S, 1277, the 
Broadcastii^ Improvements Act of 1987. 

We have a prepared statement which we have filed for the 
record. I will summarize that if I could. 

Several remeirks in the letter of invitation appear to reflect a 
behef that the public interest is incompatible with or even mutual- 
ly exclusive of the marketplace and broadcasters' commercial gain. 
I must respectfully disagree because, in fact, these elements are 
inextricably linked. 

We have found that the best and most successful stations, those 
that succeed in the loi^ run and those that are attractive to 
buyers, are those with a strong identity created by service to their 
local communities. 

There seems to be a growing perception that the public interest 
standard has been gutted and that broadcast der^ulation has been 
a disaster for the public, and has unleashed a wave of unprincipled 
station owners and operators upon society. 
Nothing could be further from the truUi. 

Broadcast deregulation, on the whole, has been good for our in- 
dustry and good for the public we serve. The new forces unleashed 
by deregulation and the increased reliance upon competition, both 
within broadcasting and from other communications media, have 
presented challenges as well as opportunities for our industry. 

But NAB must strongly oppose a wholesale return to unneeded 
and overly restrictive Federal regulations. 

Nothing that has resulted from the past decade of deregulation 
warrants such a turning back of the clock. The industry has not 
been overrun by fast buck artists, nor do I detect a lessening of the 
commitment of our members, old and new alike, to serving the 
public. 

The broadcasting industry is united on several points. Our mem- 
bers do not support a return of the old system of over-regulation. 
The present structure, within which broadcasters can serve the 
public without unnecessary paperwork and within which they have 
a broad editorial discretion, comports with the First Amendment^ 
the Communications Act and other economic realities. 

I might add that it also comports with what we think is just good 
common sense. 

We have a system in which stations have the flexibility to serve 
the public in innovative ways. When stations Hnd areas in which 
they can serve the public better than their competition, stations 
and their local communities are better off. 

While we cannot support S. 1277, It contains concepts of which, 
we do approve. We support, for example, the bill's prohibition on 
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playoffs. We applaud the bill's repeal of the mustrcarry sunset. And 
"^ve generally support the provisions designed to enhance minority 
ownership opportunities. 

Finally, we are pleased that the sponsors ^ain recognize the 
need for the reform of the license renewal process and would re- 
place the present system with a two step renewal proceedli^. 

Comparative renewEil is inherently unfair because it permits a 
challei^er to throw the incumbent into a full scale renewal hear- 
ing merely by filing a competing application. 

Moreover, the challenger can simply teulor his application to be 
preferred on all the comparative criteria despite the absence of any 
record of performance. 

The FCC is confronted with a virtually imp<»sible administrative 
dilemma, comparing apples— the challenger's promises— with or- 
anees— the broadcaster s record of performance. 

Efforts by the FCC and the courts over the years to make sense 
of comparative renewfds have resulted in detailed, time consuming, 
and costly hearing procedures that ultimately frustrate rather 
than further the public interest. 

The direct impact of comparative renewals on licensees can be 
severe. A 1983 NAB analysis revefiled that such challenges for both 
radio and television lasted an avereige of seven years and ten 
months, and each case involved over 5,000 pages of testimony, ex- 
hibits, letters, petitions, decisions and other statements. 

The avereige cost for legal fees in the sample of comparative re- 
newal cases amounted to $830,000 per incident, exclusive of televi- 
sion revenue lost while cases were pending and of agreements in 
which the incumbent assumed the debt of the challenging party. 

Small market station costs ran an average of $257,000, while 
laroer meirket l^al expenses topped $1.25 million. 

iTie public, too, is iU served by this process. A station whose fi- 
nandal and human resources are being siphoned off by a compara- 
tive renewal challenge cannot provide the full measure of service 
to the public to which it is entitled. 

The enactment of legislation to reform license renewals has long 
t»een a priority of the NAB, and we urge the Senate again to con- 
sider such reforms. We do not view the elicaination of comparative 
%«newals as deregulation, but aa necessary correction of a flaw in 
~^he act governing our industry. 

In fact, the earliest Senate proposals to reform the renewal proc- 
^esB came long before anyone ever heard of the word "deregula- 
~tion." 

We recognize that the l^islative process is one in which compro- 
mise and trade-offs are the rule, and that any broadcast l^islation 
Aat Eidvances will have minuses as well as pluses for our indus^. 
NAB has accepted the invitation of key House Members to meet 
with them and other interested parties to work toward a bahmced 
bill. We do not have an aigreement on many points, but we remain 
confident progress can be mcide. 

We do support H.R. 1140, introduced by Representatives Tauke 
and Tauzin, which has 120 coeponsors. 

On the Senate side, interf»ted parties had no input into the 
drafting of S. 1277. We appreciate Senator Inouye's assurance, how- 
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ever, that sponsors are willing to work with all sides to develop 
properly balanced l^islation. 

We'll be happy to work with you if you intend to make improve — 
ments in the bill, for we believe improvements are needed. 

NAB strongly opposes the current bill because, unlike the previ — 
ous Senate bills, S. 1277 has a price tag for needed reform that i^ 
prohibitively high. 

We theink you for conaidering our views, and I will be happy to 
answer your queationa at the appropriate time. 

[The statement and questions follow:] 



Mr. Chairman and members of the Communications Subcommittee, I am Edward 
O. Fritts, President and Chief Executive Officer of the National Association of 
Broadcasters. NAB is a non-profit trade aasociatioii representing more than 6,000 
commercial radio stations, 940 commercial televisions stations, and tiie nuyor cran- 
mercial networks. I appreciate the opportunity to t«stify on S. 1277, the Boradcaat- 
inglmprovements Act of 1987. 

The letter of invitation from the full Committee and Subcommittee Chainoen re- 

aaested that 1 discuss not onlv the specific provisona of S. 1277, but also the aecraid 
loughts of these Senators about certain aspects of broadcast deregulation. I will 
begia, therefore, with a few general reactions te their broader concerns. 

Id the letter of invitation, the Chairmen state that: 

Over the past 10 years, the government has eliminated many regulations affecting 
broadcasters. While we disputed some of these actions, we generally suniorted this 
deregulation because the broadcast marketplace had become more competitive. We 
are now, however, seeing numerous problems resulting from these deregulatory ac- 
tions. We find this most disconcerting. It is this troubling situation — iniere broad- 
casters have more incentives to seek commercial gain that to furthsr the puUic in- 
terest—that was the basis of S. 1277. We seek in this legislation to create a proper 
balance between the pubUc interest obligations of broadMst«TB and the bioaocaBter 
interest to operate unfettered in the marketplace. 

The remarks appear to reflect a belief with which I must respectfully disagree — 
that the public interest is incompatible with or even mutually exclusive of the nuu^ 
ketplace and a broadcaster's commercial gain. In fact, these elements are inextrica- 
bly linked. Broadcasters have Ions recoraiized that we will prosper in a very com- 
petitive market only by serving tke puEuic well. We have found that the best and 
most successful stations — those that succeed in the long run, those that are attrac- 
tive to buyers — are those with a strong identity created by service to tlteir local 
communities. 

There seems to be a growing perception that the public interest standard has been 

Ktted, that broadcast deregulation has been a disaster for the public, and has un- 
ised 8 wave of unprindpled station owners and operators upon sorae^. Nothing 
could be further from the truth. 

Broadcast deregulation, on the whole, has been good for our industiv, and good 
for the pubUc we serve. I do not suggest that some mie tuning of deregulation is not 
needed, or that deregulation has been an unmitigated good for our industry. Hie 
new forces unleashed by deregulation and increased reliance upon competition — 
both within broadcasting and from other communications media— have presented 
challenges as well as opportunities for our industry. But the NAB and its members 
must strongh' oppose a wholesale return to unneeded and overly restrictive federal 
regulations. NotUng that has resulted from the past decade Ot deregulation war- 
rants such a turning back of the clock. 

I can assure you that the membership I speak for today is diverse and dynamic. 
"' " e disagree among ourselves on issues, including many of those b ' 
these hea-- ***- ' - '--^ '-^'- ' -=^--^ -■= ^- 



addressed in these hearings. We have had many lengthy and spirited d 

our Board and among our membership on whether to suppOTt or oppose various 
rulemaking or legislative proposals. We have not embraced all dawilatonr pro- 
ceedings with open arms, nor nave we always agreed with the pace of deregulation. 
Undoubtedly we will OMitinue to have such int^nal disputes in the fMure. llie de- 
bates are vrolcome, and our diversity on policy issues should reassure those irtw 
assume that broadcasting is a monolithic and monopolistic induatrj and that de- 
regulation has served only to exacerbate those tendencies. 
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On HvarBl bade pointB, tlw indtHtry is unitad. Firat, our memben do not aupport 
a ratum to tha old qratem of over-regulation, "nw preaent structure, within which 
bnMdcaaten can aarva tha puMic without unnacaaiatv paperwork, and within which 
thar have broad editorial diacretion, comporta with the Pint Amendment, the Com- 
nHmiratJona Act, and with economic reautiea. It alao comports with common senae. 
We have a ayatem in which atationa have the flezibilit; to serve the public in inno- 
ntivie w^B. Wbma atationa find areaa in whidi they can serve the public better 
than their competition, ataticMis and the local conununitiee are better off. 

Second, the Iwoadcaating induatiy clearly recogniiea and embracea our obligation 
*" ■■ — e the pnblic intareaL nte Conununicationa Act aaja we must, but we would 



do ao UMiiidluii, bacauae thia is in our beat intereat. The industry has not been o 
nm by laat bade artiata, nor do I detect a leaaening in the commitment of our mem- 
beiB — old and new alike — to serving the public. 

While we cannot support S. IZTJ, it contains concepts of which we do approve. We 
■le pleMed, for example, that the sponsors again recognize the need for reform of 
the ucmae renewal praceM. 

-* B have long wu^ht such reform, and the courts, the FCC and Congress 

'ur John 



ice k nrither encouraged nor promoted by placing a aword of Damocles o 
bsads of bnadcaatera at renewal time." ' Commissioners Beiyamin Hooks and 
Josei^ Fbgarty characterized the comparative renewal proceee as follows: 

^e moat accurate way to describe the situation with respect to comparative re- 
newala ia, to borrow from Sir Winson Churchill, tliat is a riddle within an enigma 
within a conundrum. The riddle: by what standards is a renewal applicant to be 
msaaurad. The Hwigmn' by what standards is a renewal challenger to be measured, 
'nw ultimate conundrum of course, even assuming the measurement of such respec- 
tive atandarda, bow can there be constructed a matrix which can be used to ration- 
ally meaaure and compare two largely unrelatable properties: an empirical property 
da printing record) and an a priori property (a set of applicant pledges): ' 

Comparativia renewal is an inlierently unfoir proceduro because it permits a chal- 
hngar to throw the incumbent into a full scale renewal hearing merely by filing a 
nnpeling renewal application. Moreover, the challen^r simply can tailor his appli- 
Otton to be preferrea on all the comparative criteria deapite the absents of any 
iwud ofpetionnance. THe FCC is confronted with a virtually impossible adminis- 
tivtive dileinina: comparing "apples" — the challenger's promisee — with "oranges" — 
Um broadcaster's record of performance. Efforts by the FCC and the courts over the 
Teata to make sense of comparative renewals liave resulted in detailed, time-con- 
SXiming and ooatly bearing procedures that ultimately frustrate rather than further 
UMDublic intereat 

Tm direct impact of comparative renewals on ticenseee can be severe: 
An NAB survey of recent and pending renewal challengee revealed that the re- 
1 diallMlgea (both radio and television) occurring in the decade of the 1970's 
' ~~ average at 7 years and 10 months, and each case involved over S,000 pagee 
^^^teatunony, euiibita, letters, petitions, decisions and other statements. 

Tlw aterage cost for legal fees in the sample of comparative renewal cases 
■ -Wuouuted to 4830,000 per mcident ($595,000 for radio and nearly $1.2 million for 
^■a levtoton), ntduaive of station revenue lost while cases were pending and of agree- 
^^aenti in iritich the incumbent assumed the debt of the challenging party. 

Small market station coats ran an average of $SS7,000, while larger market sta- 
^boo leal eqnnaea toped $1.85 million, 

nie Durdraa of a comparative renewal proceeding are not limited to the size of 
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leal eqnnaea toped $l.i5 million. 

le Durdraa of a comparative renewa_ , „ ..__ _ __ 

or the years of depositions and hearings. Comparative proceedings impose 



r oogoiiig penaltiea on hcensees: 
^^ necavNe inTSstuent in a station involved in a comparative renewal challenge is 
^■jKOurafsd, the station finds it difRcult to raise the capital necessary to invest in 
^""^aw eqnipment or pnxramming. Comparative renewal proceedings last so long that 
— "^Cenacea aufier even though most eventually are renewed, 

^^^ Renewal proceedinga generate continuing adverse publicity. Every mana^ment 
^^BCiaion or minor foifing of a hcensee, its parent corporation and other Bubsidiaries 
%-« magnified, scrutinized and publicized during the years of comparative renewal 



' Openinc Statement i^ Chairman, Hearings on S. 2004 berore the Conununicationa Subcom- 
ilttse of tbs Senate Conunittoe on Commerce Slot Cong, Zd Sese., Ser. No. 91-lS. 

' Sspai a ta Statwnent of ttie CnminlMioners Benjamin L. Hooks snd J<ieeph R. Fognty, Report 
mdOrdir in Doi^et No. 19154, FCC TT-204, 66 F% 2d 419, 433 (19771. 
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pncsedingi. Ongatng publicity invariably affiactB ctxnpany prestige and employee 

The public, too, is ill-eerved bv thia procees. A station whose financial and human 
reiourcet are being siphoned off by a comparBtive renewal challenge cannot provide 
the flill measure ot service to wbidi the public is entitled. 

lite twofltap renewal process first advocated by Senator Paatore would provide an 



investments, and the industry as a whole is much more unstable. 

In the initial step of a tm>€tep renewal process, the incumbent broadcaster's ap- 
plication would be examined in isolation b^ the FCC. If the broadcaster had provid- 
ed service that was responsive to issues in its community of license and had commit- 
ted no serious violatione of the Communications Act, the license would be renewed. 
But, if after a hearing, the incumbent broadcaster was found to have failed to meet 
this standard or to have committed serious violations of the Act, the renewal appli- 



cation would be denied and the license held opeo for competing applicants, liiia rel- 
atively simple, but effective, reform was outlmed in S. 2004, introduced by Senator 
Paitore in the 91it Congress. Congress continued to consider renewal reform propos- 



-is during the 1970's and 1980's, l»it Iccislation was never enacted Into law." 

During this decade, the Senate clearly has expressed broad, bipartisan support for 
license renewal reform. In both the 97th and 98th Congresses, the Senate ^>- 
proved— fty voict wte— legislation providing for a two-step renewal process. Like 
Senator Pastore'a S. 2004, both Senator Cannon's bill (S. 1629 in the 9Tth) and Sena- 
tor Goldwater'i bill (S. 66 in the 98th) provided simple, strai^tforward solutions to 
theproblems of comparative renewals. 

The enactment of le^slation to r^rm license renewals has long been a priority 
of NAB. We urge the Senate again to consider such reforms. We do not view the 
elimination of comparative renewal as "deregulation, " but as a necessary correc- 
tion of a flaw in the Act governing or industi^. 

We do, however, recognise that the legislative process is one in which compromise 
and trade-ofh are the rule, and that any broadcast legislation that advances will 
have minuses as vrell as pluses (or our industry. NAB has accepted the invitation of 
key House members to meet with them and with other iHoadtasting and public in- 
terest group representaUvee to worii towards a balanced bill. As you may already 
know, we still do not have an agieem«tt on many punts, but we remain confident 
that process can be made. We do support H.R. 1140, introduced by Representatives 
Ttuke and Tautin, which has 120 coeponaors. 

On the Senate aide, the sponsors of S. 1277 have taken a dif(^«it tack. Interested 
parties had no input into the drafting of this bill. We appreciate Senator Inouye's 
assurance, however, that the ^mhuots are willing to worit with all sidee to develop 
'■properly balanced' legislation. We will be hawy to wort with you and your stafa 
if you intend to make improvements to the bill, for we believe improvements are 
needed. NAB strongly opposes the curruit bill, because unlike {Hwious Senate bills, 
S. 127T preeenta to the broadcasting industry a "price tag" for needed reform that is 
prohibitiveb; high. 

At this point, it may be appropriate to diacusa seveni of NAB's greeitest cwKems 
r««arding to S. 127T. 

I. ItKNKWAL or A UCCNSB— CTCnoN 101 

, d upoa the 
s supported in previous legistatiaa. Again, the FCC shall n 
OMlication of a licensee if it finds the lio«uae has iterated in the public intereet 
and is (t«e of other violations of the Act or CommissioD regulationa; a'"* ' ' — 



A. "Meritonouf" and Rtsptmsivt Prngr<am>iung 

NAB recognises that a tw<Mtep renewal btll must inaticitly or ^^Ikitly rotate a 
public interest standard against wfatdi the utcunib«tt hroadcMter's updcatun will 
be aMasured. Indeed, the pubKc intweet standard provides tbe (aaulmoa for a le- 
gitimate renewal expectancy. For this and other reasoos, NAB embcaoea tbe pablk 
mterest concept. NaB (^ipaaes, howevn-, any public interest stOAdoid that allows 
the federal goveninieait to make ()uantitativ« or qualitative judgmeBts as to a ata- 
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tion's pragramming of broadcast material. Such a standard establiahee the govern- 
ment as a "super editor" and raises serious First Amendment concerns. 

S. 1277, in port, provides that a broadcaster's programming would be found in the 
public intereot if it has been "meritorious" and if it has been responsive to local 
lasiMe, InterMts and concerns. This establishes at least two separate teste for pro- 
~ iTinmitig — it must be meritorious and responsive — and would appear to permit (if 
t actually invite) government intrusions in the editorial discretion of broadcast' 
w». In addition, the term "meritorious" has been virtually impossible to defme thus 
Ear in comparative renewal contests, and S. 1277 would now inject this term into a 
wton<Otnparatioe renewal process. A new use of a term with such a tortured history 
^muld need to be accompanied I^ clear legislative guidance to the FCC, the courts 
and tJie industry. 

It would be premature to specify exactly what renewal language NAB could sup- 
TOrt. 1 urge the Subcommittee, however, to favorabfy consider the provisions of H.R. 
1140. "niis bill provides that an incumbent licensee is worthy of renewal if, in part, 
the FCC &ide that the licensee has "broadcast material responsive to matters of 
concern to the residents of its service area." Licensees may take into consideration 
the programming provided by other stations in the service area in developing such 

responsive material. H.R. 1140 also provides in- ' — • — '— -*■ — '-- '■ ' 

good faith and reasonable editorial judgments, at 
requirements for specific categories of programs. 
A Children's and Non-entertainment Programming 
S. 1277 ftirther defies the public interest for television licensees to include (in ad- 
entertainment program- 
_^ ...„.„ . ification of programming 

eatworiea by statute or regulation raises immediate First Amendment concerns, 
and NAB flatly must oppose any l^islation that contains such provisions. 

lUs in no way au^esta that NAB disfavors children's programming, non-enter- 
tainment programmmg, or any other laudable category of programming. Again, 
broadcasters willingly acknowledge that we have basic obligations, unaffected by de- 
regulation, to serve our communities in the public interest. These communities in- 
clude, in part, children and people who are interested in non-entertainment pro- 
gramming. We oppose, however, any provision that will impose specific program- 
ming policies that are inevitably followed by government intrusions into our e£tori- 
cU processes. 

NAB strongly opposee an^ legislation that would, in isolation, codify the FCC'a old 
"three year rule on the holding i>eriod for a broadcast license. 

^oee who support reimpoaition of the anti-traflicking rules do so out of concern 
that the supposed turbulence in ownership of broadcast properties jeopardizes the 
range of "public interest" programming provided by radio and television li- 
.._ . le. "^is concern assumes the recent rise m transfers of broadcast properties is 
ftieled by speculators who trade in stations indiscriminately. The assumption is that 
increased trading in stations results in licensees who are more concerned with mazi- 
fflizing the value of the propertj[ and reducing programming costs than with execut- 
ingtheir public interest responsibilities. 

There seema to be an intuitive aense that a three year rule would strengthen a 
broadcaster's public interest efTorta. In essence, the argument is that acquiescence 
to a restriction on the transferability of a license reflects a higher public interest 
oonunitment on the part of a broadcaster. The basic economic fact ia that a well 
run, profitable station better serves the public and is worth more to a prospective 
purchaser than a Hy-by-night operation. The best, moat auccessful stations are built 
in part on a strong commitment to the communities they serve. 

Furthermore, there are indications that reimposition of the rule would be most 
harmful to single station owners, small chain owners, women, minorities and other 
Small entrepreneurial concerns in their attempta to gain station financing. 

Although NAB definitely opposes "stand alone" legislation on the three year rule, 
^re take no position on whether we could supp(n1: a direct or indirect restriction on 
license transferability if it were included as port of an otherwise acceptable license 
jfbrm bill. 

m. coniFiCAnoH of the fcc's ownkhship bulks— sbction ms 
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market rule, and the broadcast/newBpaper liuuu uwuerahip rales. NAB stron^y op- 
poeee any effort to codify these rules. 

Under the Communications Act, these ownership issues traditionally and appro- 
miately have been addressed by the Commission, with Congressional oveisighL 
While these rales effectuate important dlTereity pnndptes, it would be unwise for 
Congress to suddenly and completely eliminate the FCCs discretion to tailor ovmer- 
Bhip rules to meet the ever-changing needs of the communications media and the 
public they serve. 

For example, the FCC presently is considering a proceeding to revise the duopoly 
rule as it a[^ee to AM radio ownership, in order to enhance the competitiveness ot 
that service (MM Docket No. 87-7). The government and the broadcasting industry 
have recognized that AM radio has loet a degree of its competitive potential, ai^ 
are taking steps to remedy this condition. If Congress codifies these ownership rules, 
then an important tool that the Commission could use to improve AM service to 
local communities would be lost. 

The Subcommittee should reject this provision, and rely upon its well-demonstrat- 
ed abilities to provide guidance to the FCC if it determines that the Commission is 
applying its discretion unwisely in ownership issues. 

In conclusion, let me repeat that although the NAB oppoees S. 1277 as it present- 
ly stands, we are willing to work with you and your staff to develop appropriate and 
balanced legislation. Thank you for your consideration of our views. 
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Senator Fobd. Thank you, Ifr. Fritta. 

Next will be Mr. Geller 

Mr. Gkuxr. Iliank you, Bfr. Chairman. 

As public fiducdarieH, the broadcasterB, when they come up for re- 
newal, muBt show that th^ have Berved the public interest. As you 
know, there are two ^rpes of renewal. One is the ordinary renewal, 
where there could be a petition to deny and the broadcaster has to 
show that, at the least, he serves some minimal amount of public 
service, llie other is the one we have been discussing here, the 
comparative renewal, where there is a challenger and the broad- 
caster, in order to win, has to show that it has rendered meritori- 
ous service. 

The purpoee of the comparative renewal is to spur that level of 
service called "meritorious" of "substantial," something above 



If he does that, he is well on his way to renewal. 
Now, I am in agreement with Eddie Pritts that the process over 
the decades has not served the public interest well. It is veiy 
long — 8 years, as you have heard. It is very expensive. I would go 
on to say the incumbent always wins, no matter what his past 
record is. And it has generally been stultifying. 

But — and it's a tng "but" — the purpose of the comparative renew- 
al, Mr. Chairman, is very sound. It is to spur that meritorious serv- 
ice. 

If you simply eliminate the comparative renewal and do nothing 
more, you're saying to the American people that it is perfectly aH 
right if the broadcaster only renders mediocre service. 

Therefore I strongly support what you have in S. 1277. You have 
eliminated a process that has not worked. But, in place of it, you 
have substituted a standard, "meritorious" euid you have said to 
the broadcaster that you have to meet it. 

Now, the broadcasters, at least some of them, argue that that 
leads to qualitative and quantitative standards, to programming 
Categories. I agree with wl^t you said at the opening, that it is im- 
portant to analyze just what is involved here. 

The broadcaster has to run on a past record of public service. In 
^^levision, I submit to you, that means local fuid informational pro- 
S^^amming, including for children. 

^ I say this to you because that is what you specified in your le^is- 
^^.tion — the 1934 Communications Act. You said in 307(b) Euid in 
^^D3(a) that you want local service. And the FCC has allocated on 
^%3at baaia That is the Six Report and Order. 

That is why Baltimore has channels smd why Washington has 
^%iannels, itifftw^d of having them served from one common point. 
So you have to get local service or you undermine the statute 
^^-%d the allocation scheme. 

The same thing is true of informational service. In section 315, 
^^«u said that you want a contribution by broadcasting to an in- 
'^Vnmed electorate, and the FCC has allocated on that ba^. 

It has said that the reason why it has given so much spectrum to 
^broadcasting is because of the contribution it can make to eui in- 
-^Vtrmed electorate. 
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So, once more you have a statutory scheme, an allocation 
scheme, fuid that is why I say you have to focus on those two bed- 
rock areas of local and information. 

Now, however you look at them, however you deiine public serv- 
ice and whatever standard you use, whether you use the standard 
that Mr. Fritts seems to like, responsive to issues, or you use my 
standard, meritorious, in implementing that standard, you have to 
do it in a way that is objective and effective. 

You can't just look at a list of programs and judge quality. That 
is impossible. It would be a first amendment horror. 

And if you can't do quality, all that you eire left with is quantity. 

That is why I have urged to you that what you ought to do is 
take these two bedrock categories of local and information and look 
at what the television broadcaster is doing, grouping him appropri- 
ately — Ifirge market, small market, VHF, UHF, independent, net- 
work affiliate — and specify some reasonable figure around the 
median and say that that is what has to be met during the broad- 
cast day. 

Now, the broadcasters argue that you are interfering with their 
editorial discretion. But they can choose what local programs they 
wEmt to put on. They have wide discretion as to what informational 
pn^rams. 

What you are interfering with is their discretion not to put on 
local and informational pn^ramming. But you are inteifering witii 
that because those are the rules. They have volunteered to serve 
the public interest and you. Congress, have specified that you want 
local and informational smd that s the allocation scheme. 

If they don't deliver that, you have nothing. They ought to step 
aside and let somebody on who will do that. 

1 would point out that on must carry, they are asking to be car^ 
ried as local outlets. If they don't render local service, then how, on 
what basis? You might as well just rely on cable or direct broadcast 
satellite, and give this spectrum to land mobile. 

So, what I say in conclusion is a challenge to the broadcasters, 
and that is if they are going to show a past record of public serv- 
ice — how? Are they just going to ask the FCC to look at a list of 
progrEuns and say yes, that's good, that's responsive? That's impoe- 
sible. 

It's like Churchill's aphorism on democracy: quantitetive stand- 
ards are the best thing when you look at the alternatives. 

Thank you, 

[The statement and questions follow:] 

Statembnt op Hbnrv Geller 

I am the director of the Washington Center for Public Policy Reeearch i^ Duke 
UniverBity, but the views I express here are solely my own. They are based on my 
long experience as a Goveniment official in this area, including NTIA Adminiatra- 
tor during the Carter Administration and General Counsel of the FCC in the period 
1964-1970. 

I shall diacuBB the renewal process ^nerally, including the FCC's der^ulatoi; ac- 
tions since 1981, and then each section of the bill. I sbiingly support 5, 1277 and 
indeed, my criticism is that it does not go far enough to protect trie public intenrt. 

You are most familiar with the basic scheme. More people want to Droadcairt than 
there are available frequencies (i.e., the scarcity basis). The Government must 
choose one person to broadcast on a particular channel, and eigoin all others from 
using that channel. In order to promote the First Amendment rights of thooe thus 
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■kHikIwIi the Government has decided upon a Bystem of abort term, public intereat 
licensing: 'Hioee who receive this free license volunteer to act as a public fidudaiy 
fin' the people in their communities (the excluded). This scheme has been held to be 
constitutional in the 1943 NBC case and again in the 1969 Red Lion case. 

Under this acheme, the FCC is to renew licensea of these fiduciaries only if it 
fisdB that tbsy have operated in the public interest. The eosence of such opnntion is 
public service programmine. In its 1981 Radio Deregulation and 1984 TV/eutsidn De- 
rtgulatuM decuions, the FCC shifted its focus on public service programming from 

' — '-- ' ' -•— -■ --—^-1 ■- — 'iefined broadly in the 

, jh - " ■ 

Korae, the Commission shifted to the postcard renewal approach. 

'Hte Commission itsetf now receives no programming information; it renews sta- 
tions witji only a postcard before it, stating dat all required information has bera 
placed in the public file. It is thus placing complete reliance on the public to bring 
to its attention any case of inadequate public service operation (i.e., insufficient 
iwnir nrimtrii programming). But the public is busy with its own matters; there is 
DO basis, in theory or experience, for the agency to shift this statutory burden to the 
public. The public files very few petitions to deny, and even those few rarely deal 
wHb overall programming service (EEO matters predominate). It is absurd to Cfdl 
t^on the public to monitor the performance of over 10,000 broadcast stations. 

Further, the Commission was never TwSXy serious about this reliance upon the 
puldic. If it were, it would not at the same time have tried to deprive the public of 
the iniiCHination it needs in order to perform the exclusive "watch-dog" Ainction 
being thrust upon it by the Commission. For the Commission eliminated its raquire- 
metit <k logs, and ing>*a»i simply required the licensee to list quarterly at least five 
ozample issues, with some illustrative programs under each issue. Sucn a list would 
■how on]y a minuscule amount of the station's issue-oriented programming to de- 
trntnine uie overall amount, the public would be put to the extraordinary burden of 
tnonitoring the many Btations in the area. It took two appeals to the Court, to force 
the ComnuasiiMi to provide sufHcient information so that the public, without motor 
taring, can file petitions to deny renewals of station licenses. 

Further, the Commission itself has no notion of how its deregulatory pohcies are 
-^working. It gets no programming data and conducts no special studies. As the Court 
in VCC III stressed, it is follv to deregulate and leave oneself entirely in the dark as 
-*» the results of that deregulation. The one study done by RTNDA in 1984 indicated 
^»use fbr concern, since it found that public affairs programming — the in-deptii 
•fceatmont of issues — has suffered "a suostantial reduction in airtime" since the 
'VOCs 1981 deregulatery action (The New York Times, Sept 17, 1984, at C17). 

The puUic interest has thus suffered greati^. But I alao want to make clear just 
Iww inoompotently the FCC has acted in this field. As I said, it shifted from focusing 
«n noaentertainment programming to community issue oriented programming. 
fiat's odd because nonentertainment is as broad a cat««ory as you can get, and you 
-want to afford the broadcaster maximum discretion. If the broadcaster preeente a 
rdirioua program like a Christmas service or an educational program, ttuA's clearly 
pi^uc ssrvice, even if it doesn't deal with an issue, however broadly you define that 
term. 

ttte shift thus makes no sense from a definitional point, but the real jiroblem 
comes in logpiing. Tlie broadcaster has to keep records of all his public service pro- 
gnmming, smce he can be challenged at renewal. His lan^rs tell him to do so, as 
3o Gtnnnuaauners. See, e.g.. Broadcasting Mag., Sept 29, 1986, at 76. As noted, he 
even has to make public quarterly reports showing his most significant treatment of 
the iMues to whicn he ^ve the greatest coverage, so the public has a basis for a 
prima fiieu case in a petition to den^, 

TUs means that the broadcaster is keeping two sets of records. For as the NRBA 
toU the CommiMion (66 RB2d at 94), broadcasters have to keep comiwdienBive 
nonda of their programs and commercials for butiness purpoaee. It's undjmuted 
that this is necesiary for billing purpoeee. See Broadeatting Mag., Aug. 1^ lw3, at 
ZT-28 CTiM Myth of Der^u^don"); 7^ Wall Stnet Journal, Dec. 13, 1^ at A29. 
Ptirtber, the new set of records as to community issue-oriented fara involves mono- 
tmal tiine, and thus imposes a larger burden on Uiia score. 

This ta ctaq'. The whole idea is to deregulate — to lessen the burden on the broad- 
CMter. You'd think that the FCC would simply say, "Just make available at the sta- 
Hoa the kgs you are kee[Mng for business purposes (dsnoting the program as mter- 
tainmeot or nonentertainment — a clerical activity) and send us a postcard." Instead, 
tridle talldng almut the thousands of hours of logging time, it MUbavtciy intpottt 
m additional and unneeet$ary logang bwdtit on the Itnaacatter. It's most fitting 
Otst TV DengttlaliMt occurred iiil984, the year of George Orwell's fomoua novel 
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with its "doublespeak" concept: In the name of deregulation, the sgencjr impoaea 
greater r^ulation. 

What's just as crazy is the reaction of the industry and the watch dogs. The 
NRBA has made clear that the Emperor has no clothes. The NAB, however, aan 
it's 0,K (55 RR2d at 94). 

Nor is that the end of problems stemming from an issue-oriented approach. Sudi 
an approach inevitably takes the agenn mta a sensitive and forbidden area. In 
Radio Deregulation, the FCC states (84 FCC2d at 991): 

A station with good programs addressing public issuea and aired during high lis- 
tenerehip times but amounting to only 3% of its weekly progranuning may be doing 
a superior job to a station airing S% nonentertainment programming litUe of wb^ 
deals in a meaningful fashion with public issues or wluch is aired when the audi- 
ence is small. 

So the FCC is now going to determine what programs are "good" or deal in a 
"meaningful" way with issues. 

The decision in TV Deregulation takes the same tack. The FCC stressed there that 

"petitioners raising progi " ' ' ' 

station is failing to ador 
PCC2d at 1093-?5, para. 3 . 

The focus of our inquiry in the petition to deny contest can be expected to be 
whether the challenged licensee acted reasonably in choosing the issue* it addressed 
in its programming. Assessing the reasonablenese of a licensee's decision will neces' 
sitate an ad hoc review to examine the circumstances in which the programming 
decision was made . . . 

I can think of nothing more chilling or inappropriate than to have the FOC as the 
national nanny of issue decisions by broadcasters. 

And again a cra^ thing happened. We protested to the Commission and the 
Court thu qualitative focus. The broadcasters, led by CBS and NAB, supported it 
and won, with the Court saying (UCC IV, 779 F.2d at 712): 

We agree that the Commission has adopted an approach to the question of com- 
munity-responsive programming that emphasizes the quality of a broadcaster's ef- 
forts, not the quantity of its nonentertainment programmmg. A petitioner must 
amass sufficient facta to put the overall quality of a licensee's broadcasting into 
dispute . . . (emphasis in original). 

u the FCC which I serve as General Counsel in the Sffa had adopted such a qual- 
ity approach, the broadcastera would have been outrwed — and correctly so. 



nup this point. Broadcasters can stUlne challenged at reiMnral, but 
FCC adopted the cockamamie conunun" ' ■ . ■ 

have a considerable added record-keeping _ 

renewal is a musky, improper qualitative one under which the agency could make 



because the FCC adopted the cockamamie community issue-oriented ^iproM 
broadcastera have a considerable added record-keeping burden, and the staDdanj 

' is a musky, imf "" '"' '' ' "' '' " " 

ment it wants. 

ommiseion actions most inimiral to the public interest have come in the 
area of children's television. Since Peggy Charren will be covering this area in ber 
presentation, I will not eo over the same ground here. 1 do join in her statement 
and her conclusion that this is a national scandal. 

With this as background, I turn now to the specific sections and provisionB of S. 
1277. 

I agree that the comparative renewal process has been a botch, taking many ysan 
of hearings and always resulting in the renewal of the incumbent, no matter fAat 
his past record has been. 1 would therefore eliminate the process, as the bill does. 
But the purpose of the comparative renewal process was sound — to spur meritorioue 
as against service just minimally meeting the public interest standud. If tberefnv 
the comparative renewal is elinunated, there must be a provisiOD directed to achiev- 
ing its sound goal— meritorious service. Otherwise, the Congren would be saying to 
the American people: "We are indifferent iriiether you get meritorous or mediocra, 
minimal service." I therefore again commend the approuli of the bill, ani its on of 
the meritorous standard in Section 101. 1 also endrase the return to 'iKm-entertaiii- 



catwory, for the reasons stated by Peg^ Charren, 

1 heartily concur with the provision m subsection (3) calling for random sampling 
of 10% of the television renewal applicants. This will go a long way toward remedy^ 
ing the damage done by postcard renewal. The Commisaion will once more be the 
entity responsible for insuring compliance with the public interest standard, rather 
than improperly deU^ting that reepoosibility wholly to the petitioner to dorr- 

I would, nowever, go further than the hill, with its general provisione, in Section 
102, and would require the FOC to establish percent^e guiduines fbr irw»M~.:~_ 
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al (including children's infoTrnational). These areas are Congreesionally mandated 
toe Sectkms 307(b), 303(b). and 315(a)), and constitute the basis of the CkiinmiBsion's 
allocation scheme for broadcasting. The percentages should reflect a reasonable 
notion of meritorious service (i.e., somewhere reasonably areund the median for sta- 
t ioM appropriate grouped as to their nature — large or small market; VHF or 
UHF; network afnliate or independent) and for the hours, 6 a.m. to midnight and 
prime time. All etations would be required to meet the guidelines or establish good 
CRusea for not doin^ so, with a report to Congress of any waivers. I have set out in 
Uu J^peodix to this Statement an illustration of such a legislative approach. 

Sound policy, I beUeve, strongly calls for the rule ramer than the ad hoc ap- 
proach. Tbe latter disserves the public interest for two reasons. First, it does not 
Loibnn the broadcaster or the public of what are the licensee's responsibilities in 
thi> moat important pn^ramming area. Terms such as "meritorious' . "reasonable" 
or "mibatantial" amounts of informational programming are mushy. As former 
Qiainnan Burch testified concerning such terms, "[t]hese are, in the vernacular, 
*unallow phrases — they mean almost nothing in and of themselves or, con- 
', almost anything that one wante them to mean . . ." Vagueneas, with its 

^tient "unbridled administrative discretion" (id. at 1119), creates a further 

danger that the renewal evaluation might chill the exercise of licensee First 
Amendment rights. As the Court stated in Greater Boaton TeUvision Corp. v. FCC, 
444 F.2d 841. 864 (D.C. Or. 1970), cert, denied, 402 U.S. 1007 (1971). "a quesUon 
would arise whether administrative discretion to deny renewal expectancies, which 
muat ^at under any standard, must not be reasonably confmed by ground rules 
■imI standards. . . ." 

TbiB point is crucial. It is not a matter of the FCCs avoiding appraisal of the re- 
newal applicant's programming under one approach as compared with another. 
Under the statutory acheme, as stated, the critical issue is the incumbent's record. 
and programming is the essence of that record. The i^uestion is whether in this sen- 
sitive area, the First Amendment is served by esammation of an incumbent's pro- 
^ramming without any objective standards which the licensee has had the opportu- 
nity to meet. 

There is the second policy point — the ad hoc approach is ineffective. Because 
'terms such as "meritorious" or "substantial" amount of time do not really inform 
the licensee of its responsibilities, and because the commercial nature of the hcens- 
ee militatea against perfivmance in this area, particularly in public affairs, there ia 
a tendency for many stations to perform poorly. If the renewal applicant then faces 
a challenge to its operation on this score, there is also a tendency for the agency to 
protect the applicant against the challenge. For broadcasters are operating in the 
dark because of FCC failure, and the agency is thus a partner to the station s dilem- 
ma at renewal. If the FCC moves against the broadcaster in these "subjective" cir- 
comatanoe, there ia both unfairness and the serious First Amendment problems 
noted in Greater Boston, supra. In short, there is a wide gap between the promise of 
the FCCs high sounding proclamations and its performance in implementing them 
on an ad hoc basis. 

I will comment only briefly on the remaining provisions. I agroe with the thrust 
of Section 103, Limitations on Financial Settlements, but believe that it may be too 
broadly worded. No payment should go to petitioner or to any person or group affili- 
ated with or in any way associated with petitioner. But many petitions can be ap- 
propriately resolved by licensee agreement, for example, to expend funds for special 
i&inority training programs or minority programming efforts that do not at all in- 
volve toe petitioner (or direct any financial benefit to petitioner, directly or indirect- 
ly). I Bug^et that the legislation be clarified to permit continuation of this salutary 



%ue", the public interast is then being served. That is not at a 

ment programming such as public affairs (documentaries) or informational chil- 

«]ren's programming. The trafBcker is interested in maximizing the dollars from his 

inveatment and moving on to the next — not pubUc service. 

For example, most public affoirs programs are much lower rated than entertain- 
ment or news programs in the same time period. Rwulation is needed to spur their 
presentation, see RTNDA Communicator, May 198S, at 14: "Public affairs, mean- 
while, has suffered a substantial net roduction in ajr time since the FCC dropped 
Tfijiiimritii requirements on the amount of time to be devoted to news and public af- 
fidn". 
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Or take the vital area of children's televiaioti: A broadcaster can present a 
straight cartcon covering a large age group or he can present an age-speciiic pro- 
gram that not only entertains but also informs or educates. A public trustee would 
talie into account the obligation to discharge its public trust. But a trafficker would 
simply avoid such programming since it reduces the return and thus the resale 
price of the station. And here it is important to keep in mind that the commercial 
system militates against, not for, the presentation of age-specific informational pro- 
gramming for children. See Children 's Teleuigion Report, 96 FXX^ 634, 654, n.49 
(1984). As the Commission wisely said in 1974, public service to children can only be 
accomplished if the broadcaster puts children f&st and profits second. 

I would su(^est that for television the period be one license term, &ve years, 
rather than the three year period used in the bill. Otherwise, a tra^cker could 
poorly serve the public interest for even four years, and still escape all scrutiny at 
renewal by selling after the three year period. 

On Title 111, Mandatary Carriage of Broadcast Signals, I agree that the "sunset" 
makes no sense. But I strongly urge that the Commission's present carriage is arbi- 
trary and poor policy. It protects the powerfiil supeistation or VHF broadcaster in 
the large market, but not the struggling small station serving a rural area or the 
UHF independent, facing serious financial difficulties. It del^atcs to the cable in- 
dustry important responsibilities which the Commission itself should exercise, and 
endorses an industry compromise that glosses over the essential public interest 
Oversight and revision by Congress are clearly called for. 

On 'ntle TV, Diversification in Ownership of Broadcast Stations, I endorse the im>- 
visions in Section 401-403. I do suggest that as to Section 401, you should bestow 
credit of a leaser nature to an applicant where there is minority of female owner- 
ship less than m^ority or controlling but fiilly int^rated into the daily manage- 
ment of the broadcast station. Surely it should count that, for example, a minority 
person, while only a 10% owner, is station manager or program director. See TV 9, 
Inc. V. FCC, 495, F.2d 929 (D-C. Cir. 19731. cert, denied. 418 U.S. 986 (1974). 

As to Section 403, on Multiple Ownership of Broadcast Stations, it is much 
needed. When the Commission relaxed the national limits in 1984, it stressed that 
what was important is diversification on the local level and therefore it intended to 
rely heavily on the local ownersihp restrictions, duopoly and one-to-a-market. Now, 
without any change circumstances or new developments since the strong assertion, 
the Commission wants to abandon or relax important local cross-ownership restric- 
tions in the radio field (AM-VHF TV and possible FM-UHF TV in the same 
market). This is just a "shell game", with the Commission cynically moving the pea 
around. It is time for the Congress to call a halt. 

We do not claim that there are never public interest grounds to waive theee re- 
strictions. There are (e.g., that a frequency has lain fallow for years). But there is no 
general basis for eliminating the rules, without regard to whether the benefits out- 
weigh the clear detriment of the diversification loss. If, for example, the claim is 
made that the AM station will gain from efficiencies of joint operation (a dubious 
assertion, in my view), there is still the issue whether the profitable AM station will 
simply pocliet the monies thus saved and not in any way benefit the public interest, 
which will then simply suffer the detriment of the significant diversification lose. 

Finally, I also strongly endoise Section 501, Exchange of Broadcast Stations. Here 
the public interest is so clear that no comment is needed. 

Thank you for the opportunity to address the important matters taken up in 8. 
1277. I believe that S. 1277 represents a constructive step as to theee matters, and 
hope that the improvements I have suggested can be given serious consideration. 

DuKB UNiVEBsrrY, 

iNffriTUTE OF POUCY SCIENCES AND PuBUC APFAIBS, 

Washington Center for Pubuc Poucy Rbskasch, 

Washington, DC. July S^, 1987. 
Thomas Cohen, 

Senior Counsel, Senate Committee on Commerce, Science and Transportation, Dirk- 
sen Senate Office Building, Washington. DC. 

8 answers to the hearing questions on the 
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Quation. MemberB of the panel, am I correct that each of you believes that there 
ahould be a public interest standard for broadcast licensees? 

Anawn*. I do believe that there should be a public interest standard for broadcast 
lifcinnnrn Iliat is the statutory scheme (see p. 1 of my Statement). 1 suggested that 
then should be consideration of a different statuton' scheme for radio broadcast li- 
eeueaca (l«., the spectrum usage fee with the proceeds dedicated to public broadcasts 
inip, but unteaa and until such a scheme is adopted, all broadcast licensees remain 
puUk fidudariee. 

QuatioH. Are you also in agreement that the Commission should consider wheth- 
er a iMvadcaster has served the public interest before renewing the license? 

Answer. I believe that there is agreement that the Commission should consider 
niiether a broadcaster has served the pubUc interest before renewing the license, 
"Hie statute (i.e., Section 307(d)) explicitly imposes this duty. 

QUesfioR. Can each of you state what you believe licensees should be required to 
dNDonatrate under the public interest standard? 

Answer. I believe that for television licensees the statutory standard should be 
meritorious service (with the comparative renewal eliminated), and that in deter- 
mining whether Uie licensee has rendered such service, the Commission should 
locus on two bedrock areas, local and information programming (the latter denned 
broadly and including informational programming for children). I would adopt per- 
centage guidelines for these two categories, along the lines set out in the Appendix 
to my Statement The licensee would have wide discretion to choose the program- 
ming to be presented within these categories (but would of course have to make rea- 
nnanle, good faith Judgments so that, for example, a licensee would not be ignoriiw 
tbe 45% black or 40% Hispanic population withm its area — see, e.g., Lamar Life 
BnatkattingCo., 38 FCC UiS aSGS); Alianta Federal de MerxxtUs v. FCC. 539 F.2d 
TS2, 7S8 (D.C. Cir. 1976)). A Ucensee would be required to meet these guidelines or 
(bow good cause to the Commission for failure to do so (e.g., a new UHP independ- 
ent Enmg severe financial difficulties}. 

Aa fbr radio, 1 would proceed as indicated in my oral testimony (i.e., a reasonable 
■tandard for nonentertamment programming (e.g., 8-10%) in the 6 a.m. to midnight 
Mgment, with a much lower etan<terd for the beautiful sound station that has cut 
down drastkally on talk (e.g., 3-4%). 

QusstioR. Can you explain how a memlier of the public could demonstrate that a 
"-— — « has not been serving the public under the CJommiasion's present rules? 

A member of the public would have to look at the quarterly reports of 

jed programming, add up the amounts in the 6 a.m. to midnight segment, 

and if he or she concluded that the amount was below that minimally required to 
■erre the public interest, would file a petition to deny the renewal. The burden 
wouU then be on the broadcaster to show that the amount was minimally sufli- 
ciait, or to introduce new material demonstrating minimal compliance with the 
poUk interast standard. See UCC III, 707 F.2d 1413, 1433 (D.C. Cir. 1983); UCCIV, 
779 F.2d 712, 708-14 (D.C. Cir. 1985). 

Tlie petitioner to deny could also focus on whether the Ucensee ". . . acted rea- 
■onabh' in choosing the issues it addressed in its progra mm i n g . . ." TV Deregula- 
tion, 9& FCC2d at 1093-95, pars. 37, 39; see my Statement at 5. 1 would not, however, 
recommend that a petitioner proceed on this basis. As I said in my statement (at 5), 
I can think of nothing more chilling or inappropriate than than to have the FCC act 
aa tbe "national nanny" of iasue decisions by licensees. I am at a loss to explain 
" ■■'* — ■* ' ' ' i, would pro- 

HULTTPLB OWNERSHIP 

^ L Members of the panel, do you agree that the goal of the multiple owner- 
ship rules is to promote diversi^? 

Answer. Ye^ the purpose of the rules is to promote the diversification principle 
set out in Aetociatea Press v. U.S., 326 U.S. at 20 (". . . the widest poesible dissemi- 
nation of infimiiAtian from diverse and antagonistic sources"). See First Report on 
UuUipU Ownership, 22 FCC2d 306, 311 (1970); H. Rept. No. 97-765, 97th Cong.. 2d 
Se«.. 4(M6 (1982). 

^utttion. In order to promote diveeity. should we limit the number of stations 
thA ona entity can own or control in one market? 

Answer. Tea; I strongly support both the duopoly and one-to-a-market rule. See 
FUtt Report cited above, where the Commission stated 
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A proper objective is 
mito m each area. We a 
than 50, and even that 51 are more desirable than 50. In a rapidly chaoginf social 
climate, cammunicatraD of ideas ia vital. If a city has 60 trequenciee avaUfiDle but 
th^ are licensed to only 50 different licensees, the number of sources for ideas is 
not maximized. It might be that the 51st licensee would become the communication 
channel for a solution to severe local crisis. No one can say that present licensees 
are broadcasting everything worthwhile that can be communicated. 

Question. When the Commission expanded its rules allowing station owners to 
hold 12 AM, 12 FM, and 12 TV stations, the FCC indicated that the local ownership 
restrictions would become more important to ensure diverei^. Have there been any 
changes in the broadcast marketplace to indicate that those rules are less important 
today? 

Answer. No, there are no such changes. The Commission allies in its Notice the 
great growth in new information outlets (n.4T, Notice in MM Doc. No. 87-7). But the 
very changes the Commission notes in the Notice were developed at length and 
relied upon in the relaxation of the multiple ownership restrictions — see 100 FCC2d 
at 26-31, SS C ■ ■ . the vast increase in the number of information services is an 
important factor . . ."); 101 FCC2d at 409-10 — when the Commission at the aame 
time was stressing how important the local ownership restrictions are. See 100 F0C2d 
at 20, 27, 30-31, 37, 64, 82. 83 (n.23), 100; 101 FCC25 at 408, 412-413. The plain and 
soriy fact is that the Commission is simply making up grounds for distinction to 
justify what it wants to do, and is thus engaged in a shell game." 

See also the Be^nal Coruxntration opinion, 101 PCC2d at 408. 412-13, where the 
Commission, while setting forth in detail "dramatic growth in the number and vari- 
ety of outlets in recent years . . ," (at 408-411), streesed that "diversity and compe- 
tition concerns in 'croBs-service' situations will remain the sulctfect of the '(Mle-to«- 
market' rule which limits common ownership, operation, or control within a given 
market to one commercial AM-FM combination, or one commercial television sta- 
tion, or one daily newspaper . . ." (at 411-12) and that ... in local market situa- 
tions, we historically have found the need for regulatory assurance of diversi^ and 
competition more intense because the broadcast facilities at issue speak to the same 
audience and compete directly with one another. Accordingljt, the "duopoly" and 
"one-to-a-market" rules are extremely strict, essentially requiring absolute owner- 
ship diversity ... (at 408) 
Sincerely, 

HbnkyGkllkb. 

Senator Fosd. Thank you, Mr. Geller. 

Mr. Chaseman. 

Mr. Chaseman. Thank you, Mr. Chairman. 

My name is Joel Chaseman. I am testifying here in three differ- 
ent capacities. First, I am a broadcaster. Second, I Eim president of 
Post-Newsweek Stations, Inc. Third, I am also chairman of the Tel- 
evision Operators' Caucus, which consists of 11 group television 
owners, with a combined total of 75 stations, reaching more than 
50 million households. 

As the chairman of the caucus, I want to reaffirm our organiza- 
tion's strong support for retaining the public interest standard in 
FCC decisions, including comparative renewal proceedings. 

TOC is a very diverse group. But we do have an overwhelming 
consensus on the pubUc inter^ standard. 

We welcome the responsibility to present programming that is 
responsive to the needs and interests of local viewers, and we be- 
lieve that the records of our member stations are evidence of their 
dedication to the public interest. 

If the FCC did not consider an incumbent's past broadcast per- 
formance in comparative renewed proceedings, virtually all incum- 
bent television stations and especially group owners would be in 
jeopardy. 

The nugor factors remaining for comparing incumbents to chal- 
lengers would be diversity of ownership euid int^ration of owner- 
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ship with management. Group owners would be at a particular dis- 
advantage under these criteria because by definition, they have 
other broadcast interests. 

Group ownership enables stations to pool resources and share 
valuable experience, providing the public with significant benefits. 
It is not something to be discouraged. 

But if diversity were the only criterion, an untried applicant 
with no other licenses would always have the edge, no matter how 
good the incumbent's peribrmance has been. 

We believe that elimination of the comparative renewal process 
would serve the interests of both the public and broadcasters. 
Therefore, we do not believe that its elimination should be contin- 
gent on the broadcast industry's making concessioDS. 

The process is unffiir and ineffective, and it should be eliminated 
for those reasons, and without additional conditions. 

While our members unanimously support elimination of the onn- 
parative renewal process, all TOC members oppose substantial poi^ 
tions of the rest of S. 1277. 

The Poet^Newsweek stations have painful, first-hand experience 
with renewal challenges. In the early 19708, our stations in Miami 
and Jacksonville were subjected to five debilitating, unfounded, 
and some say politically motivated comparative renewal chal- 
lenges. We spent millions of ^re-inflation dollars in legal fees, and 
Uiouaands of hours of staff time defending those cases, resources 
that would have been better devoted to the operation of our sta- 
tions. 

The strain on our people was even worse than the cost. We were 
tvurdened with endless requests for discovery. For example, just one 
c^ those requests required us to sift through 14,000 pages of records 
"tiio compile minutely detailed and virtually useless information 
^about three years of public service announcements. 
The public received no benefit from this ordeal. 
That Post-Newsweek experience typifies the problems emd risks 
•m licensees inherent in the compeu-ative renewal process. The proc- 
^38B is too ea^ to invoke and much too burdensome to defend. 

Anyone who fills out an FCC Form 301 — a step that requires 
^Sittle effort or expense — can trigger an expensive and intrusive 
"Kiearing process. 1*116 station is subjected to second^essing of its 
^^nst and uncertainty about its future that can panuyze enterpris- 
ang journalism and adventuresome priyramming. Because this 
ivocees is so eai^ to invoke, it is susceptible to pohtical abuse; the 
mere threat of a prolonged and expensive license challenge can be 
used to chill the independence and integrity of a station's news, 
editOTial and public affairs operations, even if the challenge would 
most likely be ultimately unsuccessful. Unfounded challenges that 
are motivated by national politics may be relatively rare, but such 
(dtallenges can have their origins in local politics as well. In fact, 
any citizen with a grudge of any kind can target a stotion for re- 
venge through the comparative renewal process. 

lioreaveT, the entire comparative process is fatally flawed, be- 
cause it compares paper potential to proven performance. The in- 
cumbent miut defend a record that is real, and that has been 
flh^>ed bj[ thousands of actual operating decisions. A challenger, by 
ctmtrast, is free to design a model apphcation, an idealized fantasy. 
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based on paper r^ulations, not day to day reality, and certainly 
not on past performance. 

Broadcasters are expected to make genuine commitments, the 
massive investments required to build organizations and provide 
responsive community service. They must have a reasonable expec- 
tation of license renewal. 

Uncertainty and instability do not provide a positive environ- 
ment for long term commitment £tnd service. 

If broadcasters have met their responsibilities, they should be 
free from comparison against untested competitors who offer noth- 
ing more than unsupported promises. 

Thank you. 

[The statement and questions follow:] 

SECTlON-BY-SEOnON Ck>MIi(BN1S ON S. 1277 
D (H 101-102) 



These provisions suggest that renewal applicants would have to meet a "meritori- 
ous" prc^amming standard separate from and in addition to the "responsive" pro- 
gramming standard. Poat-Newsweek is willing for its stations to be evaluated under 
the responsive progamming standard, but the separate "meritorious" programming 
test provided for in this bill is vague and uncertain. It could lead to qualitative and 
subjective pn^am review by a government agency, which would, in my judgment, 
be inconsistent with First Amendment values. The "resfionsive" pmg mmming 
standard, although not entirely free of these concerns, is directed more at subject 
matter than at content and quality, and therefore is less restrictive of free speech. It 
should be sufTicient that a licensee's programming be responsive to local needs and 



Children's programming should not be subjected to a separate renewal standard, 
as proposed in the legislation. The general requirement of responsive programming, 
which is less intrusive into broadcasters' editorial judgment, is sufficient. Cknuner- 
cial braodcasting already provides substantial amounts of children's progranmung. 
In addition, there has been a burgeoning of other sources of children's program- 
ming, including cable, videotape and public television. Moreover, as the broader pro- 
gram marketplace continues to evolve, even the concept of children's television as a 
separate programming category is being overtaken by the more generic and more 
realistic concept of family television. We should not enact legislation that could dis- 
courage these innovative trends. 

Post-Newsweek shares the concerns of most broadcasters who are troubled by the 
audit proposal. It is burdensome to broadcasters without benefit to the public; and it 
diverts the FCC's resources from more pressing matters. It is unneceaeary because 
the public is capable of complaining to the FCC when it feels a licensee has not 
lived up to its public interest responsibility. Despite these misgivings, Post-News- 
week does not oppose an audit in principle if it is not unduly burdensome. But re- 
quiring each audited licensee to submit a month of records for each year of its five- 
year license term could produce quite a voluminous record. If the audit process is 
adopted, it would be preferable to direct the FCC, as the espert agency, to deter- 
mine what program information should be required from the audited stations. 

Post-Newaweek does not oppose a requirement to maintain records that reflect 
who a station has been responsive to its area's interest and concerns. But it is trou- 
bled by four aspects of the proposed legislation. 

(I) 'The requirement should be confined to broadcast material that is responsive to 
area interests and concerns. (2) Preferably, however, it should not extend to each 
and every public service announcement, editorial and news or other program s^- 
ment that is responsive. (3) The requirement should be limited to brief items of in- 
formation and should not insist on lengthy descriptions, 14) Because of their volume, 
required records should not be kept in the station's public file but should be avail- 
able to the public upon request, as were the pn^ram logs that stations had to main- 
tain in the past. 

As 1 understand it, the legislation would require licensees to air programming 
that responds to local interests and concerns, rather than local programming, llie 
distinction is important. Let me give you an example. In all of our markets, drugs 
are a problem that our stations address in a number of ways. Local editorials, lorat 
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news coverage, local pea's, interviews with local leaders — all address this problem. 
But so does nonlocal programming, including pn^ramming that our four stations 
pod their reeourcee to produce. Although such responsive programming would not 
qualify as "local" for any of our stations, it certainly should be counted. 
Tbe "reqmnsive" programming standard is stated in terms of a station's service 
L Our station in Hartford has a service area that, in technical terms, could be 
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be evaluated on the bcuda of its responsivenese to the interests and concerns of those 
areas, since they are served by the New York and Boston stations. The statute's lea- 
ialative history should make clear that a station's service area does not neceesariqr 
refbr to its Grade B contour but to a more practical definition of die area whose 
interests and concerns it seeks to address. 

A station should be able to cite its public service announcements as evidence of its 
responsiveneas to area interests, though technically speaking they may not qualify 
as programming. 

Tbou^ Poat-Newsweek does not own radio stations, it does not believe it is appro- 
priate or necessary to impose program renewal-audit or record-keeping obligations 
~ "o stations. We are hopeful that the experience with radio will provide an 
B basis for doing away with program review of television station perform- 
anoeaswdl. 

No renewal scheme diould be adinited by the FCC or Congress that suggests ever- 
inoeasiiig quanttlative standards. Nor should there be any predetermination that a 
fixed percentage of atations should fall below the renewal standard. 

The FCC shoiild administer the renewal process with flexibility. If the renewal 
(tandard is not met, for exam^, because of a stetion's financial straits or a princi- 
pal's health problems, tbe FCC should take such factors into account. It should 
evaluate stations in different market circumstances differently. It should impose 
fasBM' sanctions — fines or short-term renewals — where they are more appropriate to 
the staticm's shortcomings. With respect to rule violations, a stetion with an excel- 
haat record of public service could, for example, have one engineer in its employ 
^tho fiiHed properfy to enter required transmitter log readings or engaged in other 
VCC rule infractionfl. Sutji rule violations should not jeopardize the station's renew- 
al a^liration. 

Limitatiotu of financial aettlemenl ('jf iOf/— Post-Newsweek supports this propoe- 
aL 

OlonereAip stability (g SOD.—FoBt-Newfieek takes no position on the trafficking 
iasoe. While we are troubled by some aspects of the rapid turnover in our industiT, 
some turnover has been positive. 

Mtttt-eany (§301). — Post-Newsweek vigorously supports elimination of the sunset 
reqnirameDt in the FCCs must>carry rules. 

Ointrnfieatitm of ownership, tax certificates, distreas sales (§§401 and iOS). — 
^Mse provisions constitute a stretch away from the comparative renewal issue, but 
Paet>NewBweek supports the concepts and does not otyect te their inclusion in the 






fultipU ountership (§403). — While Post-Newsweek believes the FCC has generally 
ttruc^ an appropriate balance in its multiple ownership rules, we would oppose 
their being coined in statute and thereby cast in concrete. They are highly techni- 
cal and quite complex. For that reason alone the Commission should retain the 
Qenbility to adjust tiiem. In certain respects thw may still be too restrictive. For 
eiuuniAe, the rules can bar common ownership of two television stetions located as 
iQuch as 120 milee apart on the ground that the two stations serve common cover- 
tae areas. Hist, in mv iudgment. is too limiting, and tbe FCC so found in the case of 
>jg w Yo r k an d ntilaoel^iia in the Cap dtiee/ABC transaction. 

UHF/VBF swaps ('^£07^— Post-Newsweek strongly endorses the ben on educa- 
tional VHF/commercial UHF swaps and urge the Congress to adopt this proposal. 

QumioNS OP SiNATOx iNomn and im Answxbs 

BZNKWAL 

Qumlion. Members of the panel, am I correct that each <f you believes there 
■hoold be a puUk interest standard for broadcast licensees? 

Answer. Aie Television Operators Caucus believes that television broadcasters 
nraat cmitinue to have a pumic int^«st responability to present programming re- 
ipoitfive to the needs and interests of their local viewers. It believes tlut this public 
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interest regponmbility is good public policy, benefitting both braadcasters and their 
communities. 

Queslicn. Are you also in agreement that the Commisaion should consider wheth- 
er a broadcaster has served the public interest before renewing the license? 

Answer. The Caucus believes that if a broadcaster's past public service were not 
taken into account, the major factors remaining for comparing licensees to challeng- 
ers would be diversity of ownership and integration of owner^p with management 
Under these criteria, an untried applicant could place an incumbent's license in se- 
rious jeopardy, no matter how good the incumbent's performance has been. This 
would distort incentives for good service and lead to damaging instability in the in- 
dustry. We believe a past record of performance remains the best indicator of future 

With regard to whether the FCC should be required to make an ailinnative find- 
ing as to each renewal applicant that its broadcast performance over the past five 
or seven years has been sufficient to justify renewal. 1 can speak only for Poet-News- 
week Stations. Such a requirement could drive the FCC to adopt, for the sake of 
administrative convenience, quantitative programming standards, which most of the 
industry vigorously opposes. Poet-Newsweek would not c^ject to reasonable quanti- 
tative standards or reasonable random audit procedures to monitor performance 
under the public service standard. Many broadcasters feel, however, that it is suffi- 
cient to rely on the public to raise complaints, timt the FOC should presume suffi- 
cient broadcast performance absent serious public complaints, and that such pre- 
sumption should be the basis for granting renewals. 

Question. Can each of you state what you believe licensees should be required to 
demonstrate under the public interest standard? 

Answer. Licensees should show that their prc^ramniing has been responsive to 
the needs and interests of their viewing area, and that they have substantially com- 
plied with the Communications Act and FCC rules. 

Qu-eslion. Can the Commission determine whether a licensee has been serving the 
public without considering the station's programming? 

Answer. I hope that some day Congress will conclude that the public interest is 
best served by not having a government agency review broadcaster programming. 
Until that day arrives, however, 1 believe the government should avoid subjective 
evaluation of prc^amming quality. The standard of responsiveness to area interests 
at least provides an objective benchmark against which to measure programming. 
Poat-Newsweek would also find reasonable quantitative standards to be acceptable, 
although we recognize that they are opposed by much of the industry. However, we 
would object to quantitative requirements in individual categories other than non- 
entertainment pn^ramming. Whatever the government's interest in guaranteeing a 
sufficient amount of public service pn^amming, it does not extend to the content 
of that programming. 

Question. Can you explain how a member of the public could demonstrate that 
licensee has not been serving the public under the Commiseion's present rules? 

Answer. A member of the public could show that the renewal incumbent had 
been guilty of a pattern of serious rule violations such as political broadcast require- 
ments or equal employment requirements. The quarterly lists of issue-responsive 
pn^ramming that a station is required to keep in its local public file might show, 
for example, a total failure on the station's part to deal with the views and concerns 
of a very substantial minority population in its service area. These lists plus Bta- 
tions' programming listings in local newspapers provide a wealth of information 
about stotions' programming perfon 



Question. Mr. Fntts and Mr. Chaseman. it is our understanding^at althou^ 
ions are not required to maintain programming records by the FCC, maiw soil 
10 for business purposes and to protect themselves in the event of a renewal <dial- 



lenge. Is that true? 

Answer. Poat-Newsweek stations maintain programming legs to show when QMitB 
run in case advertisers ask questions and for other reasons. 'Inese logs are not par- 
ticularly good sources of information about whether prc^rams address local iasues 
or needs. We also keep informal records about a good deEU (but not all) of our issue- 
responsive programming. We use these records to prepare the quarterly istuea^M'o- 
grtuns lists that we are required to maintain in our local public files. Becorda neces- 
sary to show that we had met the standards set forth in S. 1277 would be substan- 
tiaUy more burdensome to maintain than our existing records. Poet-Newsvreek and 
a substantial number of TOC members are willing to maintain reasonable records 
that would provide the basis for the public and the FCC's evaluating their perfimn- 
aDce under a suitable renewal standard. 
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Answer. Poat-Nawnraek does Dot olyect to the principle of quantitative standturdi 
if than itaikUtdi an reasonable and provide for adequate programming flezUrili^. 
it would otgect to m "local" program standard Bince the touchstone should be that 
the material reapMids to lo^ and area interests and not where it was produced. 
Post-Newsffeek would not object to a reaaonable quantitative standard for infonna- 
*wiM«i Qf non-aitertainment programming. 

■lULTIPLB OWNERSKIF 

Qasslian. Membeis of the panel, do you agree that the goal of the multiple owner- 
■h^ rales is to promote divsraity? 

Answer. We would agree that diversity is one of the goals of the multiple ownei^ 
■h^ rales, but the rules also properly attempt to strike a balance with other public 
inlersst goals. For example, group owner^p often provides the basis for good 
poMk service p e rR>r p>ance. Diversity is only one factor to be taken into account in 
making dedsionfl about what serves the public interest. 

QusstioR. In order to promote diversity, should we limit the number of stations 
tbiA one anti^ csn own or control in one market? 

Answer. Post-Newsweek owns only television stations, and my answer ia confined 
to televisian. As a general matter, no entity should own more than one television 
italion in a metropolitan area. But the implementetion of this principle has been 
too f'9w'j'*'ne "nw CoDunission's present duopoly rule can block common owneishtp 
of tdevision statlmu in dearly separate markete that are 100 miles or more apart 
sm|riy becauae the stations' signals overlap at the edges. 

QumtuiL. When Ute Commission expanded its rules allowing station owners to 
bold 12 AM, 12 FU, and 12 TV stations, the FCC indicated that the local owneishtp 
Kstiictioiia would become more important to ensure diversity. Have there been any 
dwngea in the broadcast marketplace to indicate that those rules are lees important 
today? 

Answer. lite principle behind the local ownership rules remains sound. Our sug- 
gsrtion for fine4uning the television-to-television duopoly rule does not depend on 
any change in market conditions; we have always been critical of this application of 
Uhende. 

Qtttttwa. Aside ^m the concern about the viability of AM stations, how would 
the public interest be served by the relaxation of the ownership rules? 

Answer. Altbou^ this question was not addressed to me, 1 believe rolaxation of 
the televisicai-to-tueviBion duopoly rule to permit common ownership of stations in 
two distinct communities even if their signal contours overlap somewhat would 
create no meaningful reduction in local diversity. On the contrary, the public would 
be served by expanding the pool of good potential television operators in their local 



Senator Foed. Thank you, Mr. Chaseman. 

Mr. Godfrey. 

BAr. GODFSKY. Thank you, Senator Ford, Senator Packwood. 

iSj name is Ed Godfrey. I am news director of television station 
WAVE-TV in Louisville, KY. I might add that we are one of eight 
stationB owned by Cosmos Broadcasting, which has its headquar- 
ters in Greenville, SC. 

I welcome the opportunity to present my personal views on S. 
1277. 

Althou^ the bill is designed in part to eliminate broadcasters' 
concerns about unjustified comparative license renewal hearings, 
parts of the bill are definitely not improvements. 

Instead, th^ threaten to inject the FCC further into program- 
ming judgments that should be made by brofidcasterB. Most alarm- 
ing are provifflonB which require the Commission to make findings 
as to whether the broadcaster's pn^amming has been meritorious. 
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I would emphasize that the bill in this requirement would apply 
to all license renewal applications, not just comparative renewal 
proceedings. 

Those provisions relating to meritorious programming are invita- 
tions, if not requirements, for the Commiseioners to make subjec- 
tive, case by case determinations of program worthiness — eitlier 
that or regulations that specify amounts of certain types of pro- 
grams. Either way, the editorial Judgment of thousands of broad- 
cast licensees would be curtailed without any assurance that Ave or 
fewer voting members of the Commission could make the correct 
determination of what is meritorious. 

In Eiddition to a requirement for meritorious programming over- 
all, applicable to both radio and television stations, the bill s new 
provisions for deciding television renewal applications have addi- 
tional requirements for meritorious programs, which point up the 
serious First Amendment issue here. 

If BO amended, the Communications Act would require the Com- 
mission to ju(^e whether a television station's nonentertainment 
prcffirams and children's programs were meritorious. 

I&w do government officials go about makii^ those decisions? 
How can anyone, in a democratic, pluralistic society decide for 
anyone but himself or herself what is meritorious? It is much safer 
for society to have professional joumalista and program specialists 
at thousands of radio and television stations making those judg- 
ments in response to the demands of the audiences rather than to 
have a handful of government officials make those judgments 
based on their own views. 

The possible reach of this l^islation looks even more ominous 
when other provisions of the bill are examined. 

The FCC is to decide whether broadcasters have responded 
enoi^h to the concerns of residents, including through the cover- 
age of local issues. 

Broadcasters would have to maintain extensive records to docu- 
ment their determinations of issues of interest and the meritorious 
and responsive pr(^amming broadcasts. 

In the final anmysis, it's the FCC Commissioners who are to 
decide whether a given broadcaster has done enough. From the 
standpoint of a journalist, this kind of government control seems 
inconsistent with, if not repugncuit to, the freedoms of speech and 
press enjoyed by other mass media, both older and newer technol- 
ogies. 

I hope the Subcommittee will not approve such an extensive 
scheme of program r^ulation. 

Thank you. 

Senator Ford. Thank you, Mr. Godfrey. 

I am going to ask Senator Packwood to start the questioning. 

Senator Packwood. Mr. Fritts, in your testimony, you say, "Li- 
censees may take into consideration the programming provided by 
other stations in the service area in developing such responsive ma* 
terial." 

I'm not quite sure what that means. Can you elaborate. 

Mr. Fnrrrs. I think originally. Senator, deregulation was begun 
with the idea that competition would replace r^ulation. As one 
looks toward what a broadcaster is required to broadcast in terms 
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of serving the community, he has a great deal of flexibility. Rather 
than have four stations in the same market doii^ news stories on 
the same issue, or public affairs programs on the same issue, at the 
same time, if that particular issue is being covered in the commu- 
nity, perhape that station would be able to treat either that issue 
or other issues, and to treat them differently than the competitive 
stations would be doing. 

Senator Packwood. Do you mean if three of them were program- 
ming rock music, the licensee can say I'm goii^ to prt^am classi- 
cal music, or good music, or something difTerent, and ttuit would be 
a fair standard? 

Mr. Fritts. I think it goes beyond entertainment programming, I 
think it actually goes to nonentertainment pn^ramming. But what 
is being broadcast in the total marketplace certainly can be consid- 
ered as the broadcaster makes those value judgments as to what 
services they would provide to the conununity they represent. 

Senator Packwood. Mr. Geller, are you related to Simon Geller? 

Mr. Geixsr. No, no relation. 

Poor Bchnook, he got renewed, though, Senator Packwood, if you 



Senator PACKwoon. You've got some misgivings about "meritori- 
ous." As I TOEid your testimony, you would like to see something 
more specific in the statute. Can you elaborate? 

I don't know if 1 want something more specific, but I agree with 
you about "meritorious" being a mushy term. 

Mr. Gbllbs. Not only is meritorious" mushy, but. Senator, I 
Was trying to point out that in the present statute "piAlic interest" 
is mushy, and that is true if you go to a standard that is in S. 1277 
or any other standard. They are all mush. 

As Dean Burch said, they are marshmallow phrases. Unless you 
make them objective and effective, they're nothing. When Ed God- 
frey says he doesn't like "meritorious," what does ne like about the 
present one? 

It's really an attack on the Communications Act and the entire 
public interest concept. I agree, you ought to implement that con- 
cept in a more objective way. 

I say that what you ought to turn to is what you, the Congress, 
have specified — local service and informational service, and you 
ought to adopt reasonable standards in those two areas. 

Senator Packwood. Elaborate a little bit as to what you mean. 

Mr. GsLLEB. Well, I would take a look at television in those two 
cat^ories, local and informational, defined broadly. I would look at 
the stations in the top 50 markets. I would group them according to 
VHP or UHF. I would then group them Eiccording to network amli- 
ate or independent. And then I would look and see where the 
nwHian was and how they had fiinctioned. I think the median is a 
pretty good indication of the public interest, and I would say that 
18 what all of you have to render— somewhere clumped around the 
median. We don't have to argue about the precise details. But for 
the first time, a broeidcaster would know that in local and informa- 
tkaial, he has to devote 15 percent — and I make up the figure of 15 
percent — that he has to devote 15 percent of his tune to uose cate- 
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'Hiey overlap, Senator, becauee obviously a local news pro-am is 
also iiuormational. And that would be the standard. 

He would have discretion as to what programs to put on. But all 
I am following, as I say, is both your statute and the allocation 
scheme. 

If a broadcaster in Balt^nore put on no local prc«raniming, then 
the allocation scheme has been undermined in Baltimore. You 
didn't need to have 48 megahertz of spectrum space in Baltimore. 
You could have served it out of Weishington or out of a satellite. 

So what I am trying to do is make the statute effective for the 
first time Euid also objective. 

What you have now is pure marshmallow, pure mush. The 
broadcasters like it that way because it's a 100 percent renewal. 
There is not a way it can be. 

Senator Packwood. I'm not quite sure what you're saying. I un- 
derstand the top 50 markets. Within the 50 markets, ^u would 
then make a distinction between network affiliates and independ- 
ents? 

Mr. QsLLBR. Yes. I would make a distinction between independ- 
ents, between UHF and VHF. 

Senator Packwood. And they would be held to statutorily differ- 
ent standards? 

Mr. Qbllbr. They would be so held — and then I'd go on to mai> 
kets 61 to 100, and markets then from 100 to 240. 

Senator Packwood. In the top 50, would you have a different 
standard for a network affiliate than for an independent? 

Mr. OuxBR. Yes. 

Senator Packwood. And a diffierent standard for a UHF rather 
than a VHF? 

Mr. GtLLBR. And I would take it ri^t latere the industry is— 
around the median. 

Vm wiUins to accept that, and that was what was proposed in 
the FCC Docket 19154— look at what the industry is doing. Look at 
what the Joel Chasnnan's are doing. Tbey are rendering very good 
aHTic», I don't want to get all broadcastors up that hi^ I would 
thus go below the Joe Chaseman and INist-Newsweek. Go to some 
median and say that's it 

It may me*n, then, that 40 percent of than in that gmum have to 
come up to this standard, but they can do it, because they have 
bMA grouped accordin^v. It's ai^ee and ai^dea. And then jrou 
woukl $0 on that wav. 

TV suuMlanl vrauld n<4 inCT«aaf. It would not ke^ on going up. 
Dutt woutd V your siandard. IV<^ile would know they have to 
m««lU~ 

And I dunk, for the firrt tim». you would have an act that actu- 

denatiM' Pacswwiv Lm me switif^ over bH«. What would you do 
about rwlMt^ 

Mr. <C^UJaL If wu want K^ k»«w, dmaicr. I would actually de- 
npalatf r«idi«i. Tmw ooe-)uilf oif 1 perwAt of tfavsrassrevenaeBand 

Bat «wat wAh all tixiw UtMmtTKb <f radio Matnus, if jon want 
xa tmaiaa» iwulManf! T«d)A. v^ii;^ \ xiiink » a mietakn, wttii 9,000, 
A« 1 ■diaiA aB y^a rtw i^ 1? *•*«*» a flpa^ for « 
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of around 8 ^rcent or 10 percent, and say it has to be met in 6:00 
fum. to midiuKht. In order not to endanger the good music station 
or the beautmil sound station, I would allow such stations, which 
cat down greatly on talk, to render only about 3 percent nonenter- 
tainment. 
But I believe that the regulation of ntdio is not warranted. 
Senator Packwood. Obviously I agree with you. 
I can think of few things more competitive, at least in 90 percent 
of the markets in this countir, than radio. And the argument that 
people don't spin their dial I find facetious. They indeed do spin 
tlteir Hiftl. 

1^. Gbixeh. You have 39 stations in Washii^ton, 59 in Chicago, 
45 in New York. An ai^ument might be made to r^^ate in very 
small communities, although there is easy entry. Radio is not ex- 
pensive. The channels are aveiilable. 
I would frankly der^ulate. 

I am not saying by that that the public interest is fully served by 
Commercial radio. It ia not. If you look for children's prc^ramming 
On commercial radio or in-deptii coverage of the news or program- 
mitig for the blind or cultural, you won't get that on commercial 
rtldio. You'll get it on public radio, and we are kind of starving it. 
If you der^ulate radio and took a very email sum, if you took 1 
percrat of gross revenues, you would get $60 million. If you took 
tiuree-quarters of 1 percent, you would get $45 miUion. You would 
then give that to public radio and you would have a structure that 
'Vrorks for you. 

Hie brcodcaster then would not have to come up for renewal. 
'Vou could give him a 45 year lease. They are worried that the 
income tax started ve^ low and then shot up. Put it in the lease 
t^hat that is the figure rar 45 years. 

Senator Packwood. I rather like some of your ideas, Mr. Geller. 
Mr. Godfrey, if you had a meritorious stotutory standard, teU me 
"^rhat you would do. 

You know your license is coming up, and you had a seven year 
xiradio license, and a shorter television license. What would you do 
'tuy program "meritoriously" so that you felt you would be safe at 
K^newal time? 

Mr. Godfrey. I'd program it very safely. Senator, trying to 
second guess those rc«utators who were going to determine what 
-^fOB "meritorious" and what was not. I could not say speciiically 
'^^lat I would do, but I am sure in the outlining of such laws, the 
^v^gulators would make it well known what might be the safe way 
top). 

There would be no controversial prt^ammin^ on a station as far 
ma I'm concerned under "meritorious programming." 

Senator Packwood. For fear of provoking agitation and chal- 
lenges that noncontroversial pn^amming won't provoke? 
Mr. GODFBEY. Of course. 

And Mr. Geller, I didn't say I like the present rules. I just don't 
like this one. 
Senator Packwood. Mr. Fritts. 

Mr. Fritts. Senator, if I could take issue with my friend, Mr. 
Geller. We agree on a number of things, and there are obviously a 
number of things on which we disagree. Quite frankly, I am Etfraid 
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his approach would take us back to the days of black and white tel- 
evision. 

To apply percentage standards for nonentertainment program- 
Qung, even if done by cat^ories, is directly opposite to how the- 
courts and the FCC have said broadcasters should proceed. 

Currently, broadcasters put a quarterly issues-program list in 
their public inspection file. That identiiies what they prc^ram for 
the public, and they make it available for public inspection. And 
they select and determine the issues which are important to their 
local community. 

I think all of us agree that no two communities are alike, find it 
would be terrible to have the Federal Government attempting to 
superimpose, if you will, certain percentages. 

We had that before and what did you have? You had all of the 
stations running public affaire programs at 4:00 o'clock on Sunday 
morning, saying that they have reached their percentage and now 
they can go on about their business. 

"Hiat did not serve the public, and it certainly did not serve the 
stations' interest either. 

We think that the approetch should be that a licensee should 
broadcast material responsive to nuitters of concern to the resi- 
dents of his or her local service area. 

Senator Packwood. My last question for the four of you is this. 
And let's start with Mr. Chaseman. 

Have you seen any great evidence of greedy churning, sufficient 
to put in the three year limitation that tJliis bill has? 

Mr. Chaseman. What I've seen. Senator, is a balance. I have seen 
situations where stations were purchased even by poople who were 
allied to have only their financial interests in mind and improve- 
ments made in those stations. I've seen some othere where it 
seemed to me that it was more a matter of price than of churning, 
that the price was so high that operations were affected because of 
the interest payments and so forth. We have seen one or two bank- 
ruptcies, I guess, in the business. 

Senator Packwood. You mean, even if purchased by "real broad- 
casters," they simply got themselves in so deep that they could not 
afford to run the station well. 

Mr. Chaseman. "Real broadcasters" is a little bit like "meritori- 
ous" for me. I have trouble defining it. 

Senator Packwood. As opposed to straight financial investors, 
who know nothing about broadcasting. 

Mr. Chaseman. As opposed to that, yes. 

Senator Packwood. Thank you. 

Mr. Godf ■? 

Mr. ' I lY. No, I have not seen any greedy churning, Senator, 
wl I V iQ rm "churning" in the marketplace. 

oei t'Aci lOD. . Fritts? 

.If I think B could cite two or three examples wher« 

31 I trs, if 1 1 ' use that term, have entered toe biudnees 

3 lu ive . 1 it, by and large, it has not been something 

u i li in the industry, and it has been very iso- 

I , [ wrv the day. 
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Mr. Chasehan. Senator, if I could interrupt at this point, you 
asked a different question earlier that I was debating whether or 
not I wanted to Jump in and respond to. If I may, I would like to. 

It was the question you asked Eddie Pritts 

Senator Packwood. Yes. 

Mr. Chassham [continuing]. About one kind of programming in 
the marketplace. 

I can give you a case history that might sharpen it. 

In the mid-sixties, I managed a station in New York that was 
WINS. It was a rock and roll radio station. I came to it from a 
whole other occupation, when I was with Westinghouse. 

We were third, the station, when I took it over, was third among 
the rock and roll stations then active in New York, and that was 
not a recipe for long survival. 

So we looked aroimd the market. At that time, there were about 
65 stations serving New York, or at least listed in the "Times," AM 
and FM. We decided that the only thing that would be not a mix- 
ture of music and news would be if we were to turn into an all 
news station, which was a considerable gamble by a group broad- 
caster, Westinghouse, because at that time there were no all news 
big city radio stations. There just wasn't anything like that. 
Gordon McCtendon had tried one or two things in Tijuana, Mexico, 
but that was about it. 

We did it because the marketplace was not working for us and 
because we thought it would work. We also knew that certain acco- 
lades would accrue to us if it worked successfully, but we weren't 
at all sure of that. 

It looked a lot different, I've got to tell you, that all news rsidio 
in November-December, 1964, than it looks toiiay. 

We did turn it, on April 19, 1965, into an all news radio station, 
ctnd other stations in the marketplace, which is partly responsive 
•^x> your question, I think, other stations in the marketplace were 
.EdTected by this and decided to cut back on their news since we 
ftsecame the reference point for news on the radio dial. 

Had they been held to an artificially restrictive standard, what- 
^ever it might have been, it would not have served anyone because 
"■^ve did substantively chfuige the marketplace by comii^ in as an 
-^all news radio station. 

I think it is an example of one of the times — I am not necessarily 
.« total marketplace advocate — but it is one of the times when the 
marketplace truly worked to give the American public something 
"Which we embrace — which is the Communications Act of 193^ 
Henry — because it talks about being responsive to the public inter- 
est, convenience, and necessity. 

1 think that is not a bad little anecdotal response to that ques- 
tion. 

Senator Packwood. What you're saying is that WINS was broad- 
caslii^— were you 24 hours a day? 

Mr. Chaseman. Yes. 

Senator Packwood. It was broadcasting 24 hours of news, and fisr 
those who wanted news, they soon learned that WINS had news ah 
day long. 

Mr. (SusBBiAN. Thank goodness. 
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Senator Packwood. And that's where they would turn to get 
news. 

Mr. Chaseman. Yes. 

Senator Packwood. That makes sense. 

Mr. Chasehan. And that changed a tot of other stations which, 
up to that time, had more or tees specialized in news, but were not 
willing to go all the way. 

Mr. Geller. Senator, on your trafficking issue, I have not made a 
study, but it seems to me it is bound to be militating against the 
public interest. A trafficker comes in and simply wimts to build up 
the station for later resale. That's the definition of what you mean 
by trafficldng. 

The FCC now says that is fine. They have overruled the antitraf- 
ficking policy. They said if you can get this station to its fairest 
valued use, it serves the public interest. 

When you look at that, it is bound to dis-serve the puUic inter- 
est. If you are just in there to msiximize your return, build up the 
station and get out, you are not going to put on worthwhile chil- 
dren's pn^amming. You will lose money doii^t that. 

When the FCC in 1974 adopted a Children's Television State- 
ment, they said you have to put children first and profits second. 
When you go on to build up the station and get out, you're going to 

gut on "Sabrina the Witch" or some cartoon, not a ' Sesame 
treet" type progrfim, not £ui age-specific program. The same thing 
is true in public affairs. 

You will put on some kind of happy news thing that will get 
large ratings, and not a documentary. 

So I think the whole policy that the CommiBsion has adopted 
here, that the market always works, is crazy, and it is bound to re- 
bound against the public interest. "That is why you need to restore 
the policy that said, "No, broadcasters can't traffic." 

There is a large difference in this industry between a KKR en- 
tering just for investment and then getting out, and Fox Television 
coming in for the long nm, taking risks, pouring in a lot of money 
and sasdng, "We're going to do a first run syndicated program, 
we're going to try to build up a network." 

I think that the Commission is encour^ing a hell of a lot of 
people going in and out and not paying any attention to public 
trustee obligations. 

Senator Packwood. Thank you. 

Mr. Chairman, I have no more questions. 

Senator Ford. Thank you. Senator Packwood. 

Let me ask a question or two. 

Mr. Frittfi, let me fisk you this. 

Can the Commission determine whether the licensee has been 
serving the public without considering the station's programming? 

Mr. Frtits. I think ultimately the Commission has to make some 
value judgment. We think the standard that we are proposing is 
the most minimally intrusive that one could expect to get reli- 
censed under. 

Senator Ford. But are you saying that they have to look at some 
station pn^ramming in order to make a judgment? 
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Mr. Frttts. I think ultimately the Commission has to look at pro- 
gramming in terms of serving the needs of a community. That is 
how you serve the needs of the community, through programming. 

But to set aside certain percentages is the wrong way to proceed 
in that area we believe. 

Senator Ford. Let's look at this a little bit. 

Explain to me how a member of the public could demonstrate 
that a licensee heis not been serving the public imder the Commis- 
sion's present rules. Mr. Geller says that the incumbents always 
win. I kind of like that in politics, but I'm not sure about radio or 
television. 

Mr. Fritts. I think there are a number of ways. First, in most 
communities, if the public has concern about what is being broad- 
cast, they will do one of two things. They will either contact the 
stetion personally or they will change the dial. 

As you have heard, there are plenty of radio stetions around the 
country and I would submit plenty of television stetions, and the 
total marketplace includes cable television and the new independ- 
ent stetions, which have come on the air in recent times. We have 
a fully competitive environment in which broadcasters operate. 

But, beyond that, if they did not get satisfaction at that point, 
they have two opportunities. 

(^e is to file what is called a petition to deny, which simply says 
that the Commission will have to take a look at this licensee s per- 
formance under a microscope, if you will, to determine whether or 
not they should be renewed or whether they should be set for a 
hearing. In essence, have tiiey served their public? The other proc- 
ess is what we are talking about today, the compeu'ative renewal 
process, wherein they file an application to actually take over the 
frequenQf and facility that the stetion is currently operating on. 

So we think the public would be protected because the petition to 
deny process, if the comparative renewal process were to be elimi- 
nated, would still remain. 

Senator Ford. I don't believe I have any other questions. 

Do you have any other questions, Senator Packwood? 

Senator Packwood. No, Mr. Chairman. Thank you. 

Senator Ford. You all were mighty nice to come today and I ap- 
preciate your testimony. I look forward to working with you. 
Maybe we can find a piece of legislation that will be agreeable. 

Our second panel will consist of James L. Winston, executive di- 
rector and general counsel. National Association of Black Owned 
Broadcasters; and Marlene Belles, president, AWRT, KTVU-TV, in 
Oakland, CA. 

Something happened to the television and all the networks when 
you, two, came on. It indicates that you don't own the big stetions 
up here, where you have your own cameras to come and take your 
picture and put you on your stetions. 

How do you pronounce your name? Is it Ms. "Bellies" or "Bel- 
tees?" 

Ms. Bkusb. It's "Bell-«s." 

Senator FoBD. All right. 

Would you mind going first, please. We will ask you to proceed. 
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STATEMENTS OF MARLENE BELLES, PRESIDENT, AMERICAN 
WOMEN IN RADIO AND TELEVISION; AND JAMES L. WINSTON, 
EXECUTIVE DIRECTOR AND GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF BLACK OWNED BROADCASTERS 

Ms. Belles. Good eiftemoon, Mr. Chairman and members of the 
committee. 

My name is Marlene Belles. I am the national president of Amer^ 
ican Women in Radio and Television. 

AWRT is a nonprofit organization of several thousand profession- 
als working in broadcasting, broadcast advertising, and closely 
allied Fields. 

Among the objectives of this orgeuiization are promoting the de- 
velopment and advancement of women in the electronic media and 
allied fields and improving the quality of radio and television. 

AWRT appreciates this opportunity to comment on S. 1277, the 
Broadcast hnprovements Act of 1987. 

Since AWRT has not taken a position on the other provisions of 
S. 1277, I will limit my remarks to title IV, diversification in own- 
ership of broadcast stations. 

AWRT supports codification of policies designed to promote 
female and minority ownership of broadcast facilities. 

AWRT believes that the preference policies created to increase 
diversity of media ownership are in the public interest. 

Given the FCC's hostility toward the policies, l^islative action is 
appropriate to maintain them. 

While AWRT takes no position on other provisions of S. 1277, we 
believe that once women become broadcast licensees, there is no 
public interest reason to treat them differently than other licens- 

With your permission, Mr. Chairman, I would like to submit for 
the record AWRT's comments in the FCC's Preference Inquiry and 
summarize for you today some of the results of the studies we con- 
ducted and reported in those comments. 

The results indicate that the Commission's preference policies 
have been effective Emd need to be maintained. 

Further, we conclude that all policies, rather than just the com- 
parative merit enhancement, should be extended to women, as pro- 
vided in S. 1095, sponsored by Senator Lautenbei^, and H.R. 293, 
sponsored by Congressman Leland, and H.R. 1090, sponsored by 
Coi^p^sswoman Collins. 

I will now summarize some of the most relevant findings of our 
studies of female ownership and management which are presented 
on the accompanying charts. 

In its first study, AWRT looked at ownership of radio and televi- 
sion station groups. Our research found that since 1978, station 
groups majority owned by females, have increased less theui 1 per- 
cent, from a scant 3.4 percent to 4.3 percent. 

In its second study of women in top broadcast management posi- 
tions, AWRT found that women comprise only 6.1 percent of presi- 
dents, vice presidents, and general mane^ers of television stations, 
while at radio stetions women account for only 8.4 percent of the 
top mcinagers. 
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When public television stations are excluded from the numbers, 
the number of top women managers at commercial television sta- 
tions actually declined, from 6.1 percent in 1978, to 5.5 percent in 
1987. 

Women in all levels of management in television have increased 
from 22.3 percent in 1978, to 29.9 percent in 1987. Women radio 
managers increased from 21.4 percent to 30 percent. 

AWRT's analysis indicates that, while women are gaining the 
initial skills and experience to move into top management posi- 
tions, they are not yet reaching positions of real authority. 

Some small progress has been meide in creating the diversity of 
ownership of broadcast facilities required by the Communications 
Act. That objective Ims not been fully realized. 

All available measures, including distress sales and tax certifi- 
cates, should be brought to bear. Further, effective enforcement of 
the FCC's equal employment opportunity provisions is imperative. 

This committee's interest in a legislative solution to insure main- 
tenemce of policies that further the important public interest objec- 
tive of diversity of broadcast ownership is commendable and most 
welcome by AWRT. 

Thank you. 

[The charts follow:] 
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1978 AND 1987 




WOMEN IN BROADCASTINQ MANAGEMENT 
1978 AND 1987 
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STATION GROUPS OWNED BY FEMALES 

1978 and 1987 
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MOTE: AWRT survey of broodcasl Wallon group ownership, A lamale-owned stollon group to 
dsAned as a broodcasllng group that Is ma|o(tty-owr^ by one or mors women. DbIb 
compled In May 1S87lromlhe 1978 and 1987 Bfoadcasllng Yearbooks . See discussion In 
AWRT CoiTvnentB In FCC MM Docket Be4S4 lor addHlontf study parametefs. 

Senator Ford. Thank you. 

Mr. Winston. Good iiftemoon, Mr. Chairman Eind members of 
the subcommittee. 

I am James Winston, executive director and general counsel of 
the National Association of Black Owned Broadcasters. 

I would like to begin by expressing on behalf of NABOB our ap- 
preciation to the chairman and members of the subcommittee for 
convening this hearing. 

I will confine my comments this afternoon to specific sections of 
S. 1277 on which we would like to focus the committee's attention. 

We consider S. 1277 to be a very well conceived and thoughtful 
bill. We do not oppose any of the sections contained in the bill. In 
particular, we endorse and strongly support section 401 of the bill, 
which would codiiy section 309 of the Communications Act, the 
Commission's policy of awarding accredit in comparative hearings 
to members of minority groups who own or control an applicant 
and who will be integrated into the daily management of the 
broadcast station. 
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This policy has proven very productive in increasing the number 
of minority owners of broadcast facilities. 

As the prices of broadcast stations have escalated in recent 
years, receiving a construction permit to build a new station has 
become the only means by which many prospective station owners 
can hope to achieve their ownership goals. In fact, of the last eight 
television stations which have been acquired by black owners since 
1981, all but two were acquired through the comparative hearing 



The prices of existing television stations have escalated so rapid- 
ly that television station ownership in the major markets, where 
the largest black populations reside, is out of reach for all but a 
few of the black owned companies. 

Therefore, the enhancement credit for minorities in comparative 
hearings must be maintained to prevent minorities from being to- 
tally excluded from television station ownership and to continue 
the modest progress we have achieved in radio station ownership. 

We also strongly support section 402 of the bill, which codifies 
the Commission's tax certificate and distress sale policies. 

Given the apparent intention of the Federal Communications 
Commission to abolish these policies, along with the comparative 
hearing credit, it is imperative that the Congress preempt the Com- 
mission by codifying these policies prior to the conclusion of the 
Commission's rulemftking. 

The tELx certificate has been the most widely used of the Commis- 
sion's minority ownership policies, and is the single most important 
factor which caused the significant growth of minority ownership 
of broadcast facilities since 1978. In virtually every purchase of a 
radio station or television station by a minority since 1978, the tax 
certificate has been a primary incentive, causii^ the seller to 
choose to sell the station to a minority purchaser. 

Prior to 1978, minorities were rarely advised when the most de- 
sirable broadcast facilities were up for sale. The "old boy network" 
kept such information to itself. 

The tax certificate policy encourages sellers to seek out minori- 
ties as possible purchasers of their stations. The result has been a 
growth in black ownership of radio stations from approximately 70 
m 1978, to 140 in 1981, and 150 in 1987. 

Similarly, the distress sale poliCT gave licensees an incentive to 
seek out minority purchasers. Deregulation hfis reduced the 
number of occasions since 1981 in which licensees have sought to 
take advantage of the distress scde policy. 

Nevertheless, the distress sale pwlicy continues to be an impor- 
tant aspect of the Commission's minority ownership policy, which 
should be preserved. 

I would Edso like to comment on section 201 of the bill, which 
proposes to amend section 307 of the act, to reimpose the three 
year antitrafficking rule. 

This is a controversial provision, and there is a difference of 
cminion among many broadcasters, including the members of 
NABOB, concerning this provision. 

With the elimination of the three year rule, we saw companies 
b^in to hold properties just long enough to turn them over for a 
profit. This led Commissioner Quello to testify very forcefully 
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before the House Subcommittee on Telecommunications and Fi- 
nance on May 28, 1987, and again on Friday before this committee, 
for the reimposition of the 3-year rule. 

We share Commissioner Quello's concern. 

Therefore, we believe the exception recommended by Commis- 
sioner QueUo, which you have Eilready included in section 201 of 
your bill, is an excellent approach toward furthering two important 
Commission policies. By reimposing a 3-year rule and allowing an 
exertion to the rule for a licensee who sells a station to a minori- 
ty, S. 1277 promotes ownership stability and also promotes minori- 
ty ownership by giving licensees who wish to sell early an incentive 
to seek out a minority purchaser. 

This type of positive incentive plan has worked well in the tax 
certificate and distress sale areas, and it can be very productive In 
this area as well. 

The only modification we propose for section 201 of the bill is to 
also allow an exception to the three year rule for minorities seek- 
ing to trade up. As I have mentioned previously, minorities have 
come into the station ownership Eirena very late, and many minori- 
ty owners have been retjuired to purchzise left over, inferior, facili- 
ties, to get into ownership. 

Many of these owners are able to add value to these stations and 
to sell them in order to move up to better quality facilities. 

It is clear the ability of a broadcaster to serve the public interest 
is directly related to the technical quality of the facility he or she 
operates. Therefore, sdlowing minority broadcasters an exception to 
the 3-year rule, upon the condition that they trade up to another 
facility, would be a valuable addition to the legislation. 

This completes my comments concerning the legislation. Thank 
you very much for this ommrtunity to present these comments. 

[The statement follows:] 

Statembnt of Jahq L. Winston 

Good morning, Mr. Chaimuui and other members of the Subcommittee. I would 
like to begin hy espreesing on behalf of the National Asaociation of Black Owned 
Broadcasters, (NABOB") our appreciation to the Chairman and members of the 
Subcommittee for convening this hearing. 

It has b«en a very long time since the Senate has held hearings to consider issues 
of concern to minority broadcasters. NABOB applauds jour efforts and heartily en- 
donee the direction the Committee is taking in S. 1277. 

As you know, NABOB is a trade association representing the interests of the 
owners of the 160 Black owned radio stations and the 15 commercial television sta- 
tions in America. NABOB was founded in 19T6 to address a number of (»ncems 
which Black broadcasters discovered they had in common. As a result, NABOB es- 
t^ilished two principal goals for itself. The fust is to increase the number of Black 
owned broadcast stations. We have found 'that as the number of Black owned sta- 
tions incraases the quality of service which we are able to provide to the public in- 
creases. For example, there are now two Black owned radio networks mahirig it poo- 
stble to achieve toe economies of scale necessary to allow production of quality news 
wtd infbrmation programming. Second, NABOB seeks to improve the business cli- 
mate in which Black station owners operate. To this end, we have attempted to 
chaiige many practices within the advertising industry which discriminate against 
Black owned stations. 

At a baaring chaired by Congresswoman Cardias Collins held before the House 
Senate Subcommittee on Telecommunications on October 2. 19S6, a panel of 
NABOB members testified concerning the range of problems with which we as 
Black broadcasters must contend, over and above those problems which all broad- 
casters must face. We presented testimony on the nature and types of discrimina- 
tiini to which we are subjectad. For example. Black broadcasters are often excluded 
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from consideration in the placement of advertising by both national and local adver- 
tisers. The decisions to exclude Black owned and Black formatted fltations are based 
upon stereotypical mistaken assessments of the Black consumer. Often, Black sta- 
tions are excluded from advertising buys because of the Eiseumption that the Black 
consumer has no discretionary income, has no control over business purchasing deci- 
sions and does nQt purchase upscale products. 

For example, at the hearing in October, members of NABOB testified that the na- 
tional advertising firm of Cunningham & Walsh issued a written request seeking 
radio stations with time available for advertising of Panasonic copiers. Written di- 
rectly on the availability request was the statement "No Black/No Ethnic." I have 
attached to my testimony a copy of this request. The intention of this notation was 
to prevent station rep fmns from proposing that any Black stations receive the Pan- 
asonic advertising, because the advertising agency assumed that Black listeners did 
not control the purchase of office copiers. Such an assumption is patently incorrect 
in many cities where Black people own a significant number of businesses and 
where Blacks are in manwsment positions in many m^or corporations and in the 
government. Such availability requests are the 1987 equivalent to the signs which 
i once po^ed outside of employment ofiicee which read, "Blacks need not 



•tfci. 



e of the n 
l^ing to which Black owners of radio stations are suhjected, it is by n 
unusual example. The uniqueness of this example is that such instructions were 
written down. 

Blacks also face discrimination in the ability to finance broadcast properties. Host 
Black owners have described the frustration of attempting to finance station acqui- 
sitions and of being required to provide collateral and personal loan guarantees 
much more extensive than those required of non-minority purchasers. Indeed Black 
owners continue to experience such discrimination even after they have eetabliahed 
track records and are in the process of purchasing third, fourth or fifth stations. 

Tlie discrimination and stereotyping to which Black station owners and prospec- 
tive owners are auhjected still exists in 1987 and, it is therefore, appropriate and 
important for this Subcommittee to address the measures proposed in S. 1277 to en- 
hance the ownership of broadcast facilities by minorities. 

S. 1277 does not include provisions designed to address all of the concerns de- 
scribed above. Indeed, it protwbly would be extremely difficult to design legislation 
to address all of these concerns, since some of them reflect vestiges of an attitude 
toward Blacks and other minorities left over from a bygone era. However, S. 1277 
has addressed some of the concerns we discussed above and as to the issues it has 
addressed, it has proposed some very positive solutions. 

As the Subcommittee is well aware, the Federal Communications Commission 
under the Reagan Administration has been engaged in an attack upon the FCCs 
minority ownerehip policies ever since 1981, Shortly, after taking oflice that year, 
the former Chairman of the FCC, Mark Fowler, made history by becoming the first 
member of the FCC to ever assert that the Commission's pohcy of awarding en- 
hancement credit to minorities in comparative hearinss should be abolished. In the 
case of Waters Broadcasting Company, in which a Black woman, Ms. Nanqr Waters, 
received a construction permit for a new FM Station in Hart, Michigan, Chairman 
Fowler questioned the constitutionality of the minority enhancement credit which 
she received in the comparative hearing. It took several ^ears for the Reagan Ad- 
ministration to pack the Commission with like-minded individuals. However, in 1986 
the Commission was successful, in the case of Steele v. F(X2, in formally adopting 
the Fowler position as theposition of the full Commission. As a result, the Court trf 
Appeals remanded the Steele case, as well as the Skurberg case (involving the Com- 
mission's distress sale Policy) and Winter Park caee to tne Commission. I^ Com- 
mission is now conducting a rulemaking in which it is allegedly reexamining Uu 
constitutionality of all of its minority enhancement policies: the tax certificate 
policy, the distress sale policy, and the comparative hearing enhancement credit. 
However, at the House hearing on October 2, 1986, three of the four current Com- 
missioners clearly demonstrated that thery have already pr^udged these policies and 
view them as unconstitutional. 

The enhancement credit in comparative hearings has been in effect for approsi- 
metely thirteen years and the tax certificate and distress sale policies have Imen in 
effect for approxmiately nine years. The largest and most infiuential broadcast com- 
panies in America were established and grew to become corporate giants while de 
jure discrimination against Black Americans was the law in many states in this 
country, and where de facta discrimination against Blacks and other minorities per- 
sisted throughout the entire country. During these years, public opinion about 
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3 broadcut media through which they 

would make their views felt to the broader community or even exchange ideas 
amonff tb^nmlvea. For a brief time now, over the last ten years, Blacks and other 
nuBonties have finally been given a window of opportuniW. It is now possible, 
thraugh Black radio networks, for news of interest to the Black community to be 
disseminated instantly across the country. It is possible in 165 different communi- 
tiee around the countiy for Black people to express their views on issues of concern 
to the local community through radio and television stations controlled by Black 
Americans. It is possible for an exchange of ideas by which non-minorities can re- 
ceive the views of the minori^ community over the airwaves. Certainly, the gains 
have not been monumental. In many markets the Black owned facilities are the 
leftovers. Thev are the AM daytime stations which no one else wanted. Fortunately, 
in other markets we have seen Blacks obtain ownership of powerful FM stations 
and even some television stations. Unfortunately, all of these stations combined are 
less than two percent of all the radio and television stations licensed in the United 
States. 

Therefore, S. 1277 is l^tielation which is greatly needec 
nori^ ownership polidee. I will now comment on the spi 
which we would like to focus the Committee's attention. 

We consider S. 1277 to be a very well conceived and thoughtful bill. We do not 
oppose any of the sections contained in the bill. In particular, we endorse and 
strongly support Section 401 of the hill which would codify at Section 309 of the 
Communications Act the Commission's policy of awarding a credit in comparative 
hecuings to members of minority groups who own or control an applicant and who 
«iU be int^rated into the dail^ management of the broadcast station. This poli^ 
has proven vety productive in mcreasing the number of minority owners of broad- 
cast facilities. As the prices of broadcast stations have eecalated in recent years, re- 
ceiving a construction permit to build a new station has become the only means by 
whkh many prmq>ective station owners can hope to achieve their ownership goals. 
In foct, of the last eight television stations which have been acquired by Black 
ownen since 1981, all out two were acquired through the comparative hearing proc- 
ess. The prices of existing television stations have eecalated so rapidly that televi^ 
aoa station ownership in the m^or markets, where the largest Black populations 
reride, is out of reach for all hut a few Black owned companies. Therefore, the en- 
hancement credit for minorities in comparative hearings must be maintained to pre- 
vent minorities from being totally excluded from television station ownership and to 
the modest progress we have achieved in radio station ownership. 

We also strongly support Section 402 of the bill which codifies the Commission's 
tax certificate and distress sale policies. Given the apparent intention of the Com- 
mission to abolish these policies, along with the comparative hearing credit, it is im- 
perative that the Coneress preempt the Conunisaion by codifying these policies prior 
to the conclusion of the Commission's rulemaking. The tax certificate has been the 
most widely used of the Commission's minoriW ownership policies and is the single 
most important factor which caused the significant growth of minority ownership of 
broadcast facilities since 1978. In virtually every purchase of a radio station or 
televison station by a minority since 1978, the tax certificate has been a primary 
incentive causing the seller to choose to sell the station to a minority purchaser. 
Prior to 1978, nunorities were rarely advised when the most desirable broadcast fa- 
cilities were up for sale. The "old boy network" kept such information to itself. The 
tax certificate policy encourages sellers to seek out minorities as possible purchasers 
of their Btationa. The result has been a growth in Black ownership of reoio stations 
from approximately 70 in 1978 to 140 in 1981 and 150 in 1987. 

Similarly, the distress sale policy gave licensees an incentive to seek out minoriW 
purdiaBers. Deregulation has reduced the number of occasions since 19S1 in which 
UceDSses have sought to take advantage of the distress sale policy. Nevertheless, the 
di^^eaB sale poUcy continues to be an important aspect of the Commission's minori- 
^ ownershu) policy which should be preserved. 

I would also like to comment on Section 201 of the bill which proposes to amend 
Section 307 of the Act to reimpoae the three year antitrafficking rule. This is a con- 
troversial provision and there is a difference of opinion among many broadcasters, 
including uie memben of NABOB, concerning this provision. NABOB has consist- 
ently opposed many of the FCCs dedsions designed to allow large finan ci al inters 
ests to control and manipulate the ownership Oi large numbers of broadcast facili- 
ties. We opposed the increase in ownership limits from 7-7-7 to 12-12-12. and we 
currently have an appeal pending in the U.S. Court of Appeals for the DC. Circuit 
challengmg the legality of^tfae FOCe decision to increase the ownership limits from 
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7-7-7 to 12-12-12, We opposed the increase in the ownenhip limits, because we saw 
this H£ a means for allowing the largest corporate owners of broadcast facilities to 
concentrate their control over broadcast facilities. Our fears proved correct, because 
shortly after the FCC implemented the 12-12-12 rule, we saw Capital Cities Com- 
munications acQuire ABC, we saw GE acquire RCA, and we saw attempts to take 
over CBS, whicn resulted in an internal shift of control within CBS. This move 
toward the concemtration of control of more stations b; fewer entities has been re- 
peated down the line by large communications companies eager to go above the 7-7- 
7 limits. 

Similarly, with the elimination of the three year rule, we saw companies begin to 
hold properties juM long enough to turn them over for a profit. This led Commis- 
sioner Quelle to testify very forcefully before the House Siwcommittee on Telecom- 
munications and Finance, on May 28. 1987, for reimposition of the three year rule. 
We share Commissioner Quello's concern. Therefore, we believe the exception rec- 
ommended h^ Commisaioner Quello which you have already included in Section 201 
of your bill is an excellent approach toward furthering two important Commission 
poUcies. By reimpoein^ the tlu^ year rule and allowing an exception to the rule for 
a licensee who sells his station to a minority, S. 1277 promotes owneiahip stability 
and also promotes minority ownership by giving licensees who wish to sell early an 
incentive to seek out a minority purchaser. This type of positive incentive plan has 
worked well in the tax certiiicate and distress sale areas, and it could be very pro- 
ductive in this instance also. 

The onl^ modification we would propose for Section 201 of the bill is to also allow 
an exception to the three year rule for minorities seeking to "trade-up." As I have 
mentioned previously, minorities have come into the station ownership arena very 
late and many minority owners have been required to purchase leftover, inferior fa- 
cilities to get into ownership. Many of these owners are able to add value to these 
stations and to sell them in order to move up to better quality facilities. It is clear 
that the abili^ of a broadcaster to serve the public interest is directly related to the 
technical quauty of the facility he or she operates. Therefore, allowing minority 
broadcasters an exception to the three year rule, upon the condition that they trade- 
up to another facility, would be a valuable addition to the legislation. 

This completes my comments concerning the legislation. I would like to conclude 
my testimony by pomting out that some opponents of the minority ownership provi- 
sions contained in S. 1277 have suggested that the government should not establish 
Klicies designed to make minonfiee "rich." We agree. No one su^ests that should 
the government's role. However, the government does have an unportant role in 
assuring that minorities are accorded a means for expressing their views over the 
nation's airwaves. The licenses for the most powerful facilities for communicatinK 
ideas — VHF television stations, clear channel AM stations and Class B and C FM 
stations — wore given out at a time when society still deliberately and systematically 
excluded minorities from the mainstream of American business, in general, and the 
communications industry in particular. All we seek now are some small steps to 
bring minorities into the mainstream so that our voices can be heard. Creating such 
opportunities for minorities is not only a permissible role for government, it is an 
essential one. 

Thank you very much for the opportunity to present this testimony. 

Senator Ford. Thank you. 

Senator Packwood. 

Senator Packwood. Mr. Winston, I'm curiouB about the Cun- 
ningham and Walsh availability you submitted. 

I notice it says, "Please do not submit black/ethnic or heavy teen 
stations. ' 

I assume on the heavy teen stations, the reason this company 
does not want to advertise is because they are sellii^ ofBce copiers 
and they don't assume that many teens are going to buy office copi- 
ers or are in a position to influence it. 

Mr. Winston. That's correct, sir — a rather reasonable assump- 
tion. 

Senator Packwood. Tell me what kind of demographics you have 
that would listen to what is called a black station or an — well, let's 
take black to begin with? What kind of demographics on listener- 
ship is available for an advertiser so that he or she would think no, 
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that's the wrong demographics, or yea, that's the right demograph- 
ics? 

Mr. Winston. There eire a variety of measurement services that 
measure the demographics of radio station audiences. Arbitron is 
the primary service beii^ used by most ad Eigencies today. There is 
anoUier company called Burch Reporting, which also measures 
radio audiences. 

Of course, on the television side, you have Arbitron and Nielsen, 
both measuring television audiences. 

The information available from those services can tell you the 
age groupings, broken down by many different breakdowns— 18 to 
34, male; 18-25 female; 25-45 female; et cetera. That information is 
available to all nationfil ad agencies find most local ad agencies. 

The problem is that that requires work. If you are goii^ to go 
and look at the demt^aphic data, you have to open a book smd 
read it. 

If your intent is to save time for yourself, then approaches to ad- 
vertising, such, as that exhibited by Cunningham and Walsh, 
become very routine. It saves a lot of time for people who, for vari- 
ous reasons, don't wemt to put in the time to research the markets. 

That was certainly what was goii^ on. 

There was plenty of information available to Cunningham and 
Walsh to find out what black audiences were available and what 
the demographics of those audiences were. 

Senator Packwood. Would that information, Mr. Winston, show 
that there would be sufRcient black managers or owners— I don't 
know how far down the management line you go before people 
don't make decisions about office copiers— but there woiild be 
enough to justify advertising on the principally black listened to 
radio stations? 

Mr. Winston. Most definitely. The key, of course, is that that is 
not true of every black station m every market. 

The point here is that you can't exclude them without looking at 
tiiat data. 

Senator Packwood. You can't what? 

Mr. Winston. You can't exclude them until you have looked at 
that data. 

Senator Packwood. Oh, I understand that, although you could 
apparently exclude it on teens without looking at any data. You 
just assume teens are not in any management position. 

Mr. Winston. I think that is a fair assumption, yes. 

Senator Packwooh. Thank you. 

I think I have no more questions, Mr. Chairman. 

Senator Ford. Fine. Thank you. Senator Petckwood. 

Mr. Winston, does your oiganization maintain any data on how 
long minorities and women hold stations after acquiring them? 

Mr. Winston. We don't have any scientifically gathered data. Be- 
cause we have such a small body of members — the total 165 sta- 
tions represents approximately 100 different owners — so that in the 
position of executive director, I tend to know a great deed about the 
movement of owners in and out of ownership poBitiona. Based upon 
my informal assessment of that information, the vast m^ority of 
station owners, black station owners, hold their stations well in 
excess of 3 years. 
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Senator Ford. In excess of three year 

Mr. Winston, Well in excess of three years. Yes. 

In fact, when we were discuseii^ the NABOB position on the 
three year rule, one of the broadcasters, who was not in favor of 
supporting reimposition of the 3-year rule, was an owner who had 
held his stations for approximately ten years, who was just object- 
ing because of personm concema about over-regulation. 

So, in terms of owners who might actually be taking advantage 
of the current elimination of the 3 year rule, there are very few 
who actual^ fit into that pattern. 

Senator Ford. Can you tell me how many stations the Commis- 
sion has licensed to minorities under the tax certiiicate and dis- 
tress sale policies? 

Mr. WmsTON. I have that information. 

Fortunately, that is one of the few areas where the FCC still 
keeps good information, and I have gotten this information from 
tJie Small Business and Consumer Assistance Office at the FCC, 
which just recently did a retabulation of that information. 

As of July 13, there had been 125 tax certificates since 1978, and 
37 distress sales since 1978. 

Senator Ford. Ms. Belles — I'm sorry, but I'm having a hard time 
with your name. 

Does your organization have any data compeuing the number of 
stations controlled b^ women as compared to the number of sta- 
tions controlled by minorities? 

Ms. Belles. Unfortunately, we do not. Our oi^[anization covers a 
wide diversity of positions within the industry, and we have not 
compiled specific data on ownership. It has also been very difficult 
for us to get good information ftotn the FCC. So we do not have it. 

Senator Ford. I fun euixious to get to this question, so I will go 
ahead and do it. 

In the Steel Case, which challenged the constitutionality of the 
female preference, it was argued that while minority preference is 
constitutional, the female preference is not because women are not 
a protected class. 

How do you argue against that? 

Ms. Belles. That women should be a protected class? 

Senator Ford. No, no. That they should have Uie same prefer- 
ence. They argue that you were not a protected class. 

Ms. Belles. Well, I think it has been proven over the years that 
women have faced discrimination. I think the statistics that we 
presented here today show that there are very few women in own- 
ership in management positions. I think the record speaks for 
itself, when you look at the EEO policies. 

Senator Ford. Mr. Winston, does your organization believe that 
the tax certiiicate and distress sale policies should be expanded to 
include women? 

Mr. Winston. Obviously, that is a sensitive issue because we 
would not like to come before the Senate and get into a quarrel 
with the women's groups, which we concede have experienced dis- 
crimination. 

However, we believe that the 

Senator Ford. You ought to be on this side. You have to vote one 
way or the other when tne time comes. 



,v Google 



141 

Mr. Winston. We believe the diBCrimination that minorities have 
experienced in this country has been of a very different magnitude, 
a very different type than that which women have experienced, 
Etnd believe that there is some different treatment required in 
tertoB of addressing past discrimination. 

Secondarily, we eubo beUeve that, in terms of enforcing policies 
designed to encourage increased ownership by women in the broad- 
cast industry, there is a problem in terms of how you avoid the ob- 
vious potential for husbands to support applications on behalf of 
wives, and for the wives in some instances not to actually have an 
active role in the running of stations. 

Finally, we are concerned that because you are *.<illt'"g about 
women who are a majority of the population, when you ext^d poli- 
cies designed to increase ownership of broadcast facilities by mi- 
norities to a majority of the population, you have a very grave risk 
of diluting the pohcy to being nonproductive in its overall effect. 

So, for these reasons, we would believe there is a distinction, a 
distinction which the FCC has drawn, and we think quite correctly, 
in that they have accorded comparative enhancement credits to 
women in comparative hearings, and we continue to support that 
which your bill does. 

But we would question extending that policy into the tax certifi- 
cate and distress sale policies Eu*ea. 

Senator Ford. Let me ask you both this question. 

If this bill is passed, what steps can be taken to insure that the 
policy is not abided? 

Ids. Belles, do you want to try that? 

" " n. There is, of course, always the potential for abuse in 



lien the milk is sour, you don't kill the cow. I think the best 
way to assure that is procedurally. It is not through the poli(^ that 
we solve the problem; it is in instituting it and reviewmg it and 
insuring that there is no sham in effect. I believe that is the issue 
we are speaking of here. 

Senator Ford. I might say to you, being an old country boy, if the 
milk is bad coming irom me cow, you try to straighten that out, 
too, don't you? 

Mr. Wii^ton. 

Mr. Winston. I believe I agree there, that the solution to avoid- 
ing abuse of the poUcy is through procedural mechanisms where 
those procedural mechanisms could he effective. Certainly with re- 
spect to minorities, if there are other organizations or other indi- 
viduals who are taking a role in a minority application, which 
would tend to suggest that those people are actually in control of 
the application, they are generally fairly easy to identiiy. 

The FCC has very effective procedures in place right now, which 
it, in some instances, may not have used. But the policies are cer^ 
tainly there and tiie procedures are there, in place, to allow them 
to investigate quite thorou^y any application which comes before 
them in terms of determimng who actually has control of the appli- 
cation. 

Let me just point out that with reelect to minority applications, 
that concern has been one that has been very limited m terms of 
areas where that would likely be a problem. The vast majority of 
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the companies which have taken advantage of the tax certificate 
and distress sale policies have been 100 percent minority owned. So 
Uie potential for abuse has not been there. 

Senator Ford. Bob, do you have any more questions? 

Senator Packwood. Just one last question, if the witnesses would 
not mind if I changed subjects. 

You heard the previous panel address themselves to the issue of 
meritorious in terms of relicensing. I would be curious if either of 
you would like to comment on that standard as a licensing stand- 
ard. 

Ms. Belles? 

Ms. Beuas. As aa organization, AWRT has not taken a position 
in any of those areas. While I have personal opinions, I would 
prefer not to comment today. 

Senator Packwood. Mr. Winston? 

Mr. Winston. We have not taken a detailed analysis of that pro- 
vision. However, we have gone on record as supporting the bill, as 
it is currently structured. I think we might propose some revisions 
and some specific letnguage in that r^ard. 

However, we have foimd that minority broadcasters, black broad- 
casters, whose experience I can speak to directly, have not found 
license challenges to be a problem. 

Minority broadcasters tend to come into the market labeled as 
being expected to serve the minority community. The minority 
communis comes to the owners when they move into the market 
and makes its views very clear on those points. Therefore, you see 
the vast m^ority of black broadcasters providing pn^ramming of a 
black format, geared toward the black audience. 

The information I have seen shows that about 85 percent of the 
stations that black owners own provide a blfick formatted program- 
ming; so that we find that the audience dictates that black broad- 
casters be responsive to the black community. 

Consequently, whether the renewEil standard has been one of 
public trustee, you know, serving the public interest, or a new one, 
which would gear toward meritorious programming, our members 
feel fairly confident that they can meet that standard. 

Senator Packwood. You probably broadcast the same thing in 
either — you are basically broadcasting to the market now, and you 
were saying there was a market there that was not being served 
and black owners are serving it. 

Mr. Winston. Correct. 

Senator Packwood. Let me congratulate you both on the quality 
of your written stetemente and your oral stetemente. It is very 
helpful to have specific information, and both of you had very spe- 
cific information that I found helpful. 

Ms. BsLLES. Thank you. 

Senator Packwood. Thank you, Mr. Chairman. 

Senator Fohd. Thank you. Senator. 

I have no further questions. 

We thaiok you both for being here tod^ 

This hearing is recessed or a^iouined, whichever is proper. 

[Whereupon, at 3:10 p.m., the hearing was concluded.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

FRUDMAN, IABDS, SHORENBinN & AXMKNAKIS, 

Neui York, NY. July SO, 1987. 
ToNi Cooks. 

Cottiuel, Senate Subcommittee on CommurwMtiona, 
U.S. Senate. Waehingtori, DC 

DxAB Ms. CooKfi: The i»irpoee of this letter is to formally request that the en- 
closed Comments of James U. Steele be made a part of the record m comiection with 
consideration of the Broadcast Improvements Act of 1987 (S-12T7). Mr. Steele ad- 
dreeeee Uie issue of codification of preferences for females in broadcast licensing, 
[ffefbrences which, he submits, are antithetical to his constitutional rights under tm 
equal protection clause of the U.S. Constitution. Mr. Steele regrceta that he was not 
afforded an opportunity to t^tify at the hearing on this proposed legislation. Thank 
you for your assistance in associating the enclosed Commentt with the Record. 
Very truly yours, 

Stuakt a. Shorenstkin. 
Enclosure.' 

Statuient op tub League op Latdj Amkucan CmzKNS, National Association op 
Black Owned Businesses, National Black Media Coaution, National Conpbr- 
XNCS op Black Lawyers, Communications Task Force, National Urban 
League, Nattvk Ahkbjcan Satellite Network, Inc., and the UNrrsn Church op 
Ctam 



tion which would enhance the oiveraiiiCBtion of programming and ownership ii. .__. 
broadcasting industry, lite bill merelv aervee to cod^ three programs at the Feder- 
al Communications Commission that nave been in existence for nearly a decade. 

Since the FCC instituted several program initiatives in 1978 to promote minority 
ownership, the number of minority-owned broadcast stations has risen considerably, 
flrom 60 to more than 250, It seems that the FCC is now determined to revene this 
trend in spite of the fact that the 250 minority-controlled stations represent a mere 
2% of all broadcasting stations nationwide. 

The distress sale policy was developed by the FOC to provide a marketplace ap- 
proach for reducing time-consuming comparative hearings designated against radio 
and television licensees and to promote competition and diversity in broadcasting. 
Under this policy, a broadcaster facing the lose of its license can sell its station to a 
qualified nunority applicant at a price less than fair market value. Since the adop- 
tion of the policy thirty-seven distress sales have been completed. 

An owner of a media property that sells it to a minority can defer paying tax on 
the capitalniins by receiving a tax certificate, llie issuance of tax certificates as 
result of F(X-approved transaction is yet another voluntary private sector initiative 
to encourage nunority representation, and has resulted in over 120 new minority 



Another of the FCC programs awards credit to minority or female applicants 
during FCC comparative license hearings. T^e FCCs comparative hearing process 
for new stations should include merit for mlnority-and female-controlled companies, 
just as a minority or female candidate receives special consideration when applying 
for private or public sector employment or a seat in medical school. A Bube^ntial 
number of television and radio stations have been awarded to females and minori- 
tioB based on the comparative credit this policy affords such applicants. 

After many years of implementing all three incentive policies, the FCC has done 
an about-face and concluded that these programs are constitutionally suspect. A 
Notice of Inquiry is currently being conducted to examine these policies. This rever- 
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aal comes at a time when the Supreme Court seems to be endoraiDg federal and pri- 
vate efRrmative action programs. Also, it is important to note that both the House 
and Senate have determined that preference given to minoritiee and females in lot- 
tery decisions involving low power television ^ould be incorporated into FCC polic]'. 
In ita report Craigress stated "[t]he nexus between diversity of media ownership and 
diver«ty of programming aourcee has been repeat«dl]r recognized by both the [FCC] 
and the courts.^ H.R. CONF. REP. NO. 765, »Tth Cong., 2d Sees. (1982). S. 1277 is 
connstent with ttwse findinga. 

In sum, minority and female ownership is in the public interest because it will 
yield a greater diverdtj; of viewpoints for the general public. If Title IV of S. 1277 is 
codified, female and minority participation in the broadcast marketplace will con- 
tinue to grow and thus spark a more competitive and creative climate. Therefore, 
we encourage your support of the minori^ and female incentive provisitms in S. 
1277. 

Thank you for your attention and consideration. 
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U.S. DeputmentotJuiticc 

OfTice of L^isUtive uid IntergovemmenUl AtTaiii 



Auqust 7, 1987 

Senator Daniel K. Inouye 

Chalraan, Subconmlttee on Conmunicationi 

Comittee on Commerce, Science 

and Transportation 
SD-SOB DirBuen Senate Office Building 
Oashington, D.C. 20510 

Dear Mr. Chaimani 

This is to furnish the vievs of the Department of Justice on 
S. 1277, the 'Broadcasting Inprovemcnts Act of 1987,' a bill to 
aaend the Coeanuni cat ions Act of 1934. He regret that the Subcom- 
Mittee would not permit the Department of Justice to testify on 
S. 1277, despite our repeated request! to do so. He request that 
our vleva, as expressed herein, be included in the record. 
Because we believe the bill offends the requirements of the First 
Amendnent and employs racial and gender preferences contrary to 
the Bqual Protection component of the Due Process clause of the 
Fifth Anendaent, we strongly oppose its enactment, and if 
enacted, will recommend presidential disapproval. 

Several provisions of this bill pose a serious threat to 
constitutionally-protected free speech. First, this bill would 
require the Federal Communications Connisslon (hereafter 'FCC* or 
■Commission') to permit a licensee to renew its broadcast license 
only after it had proved that its programming, 'as a whole, has 
been meritorious and has responded to the interests and concerns 
of the residents in its service area, including through the 
coverage of Issues of local importance.* Section lOlta). A 
television licensee, in addition, would have to demonstrate that 
its 'nonentertainment prograimiing and the programming directed 
towards children' has similarly been 'meritorious.* Ij. Ten 
percent of all television applications for renewal would be 
selected randomly each year to ensure that they meet the estab- 
lished criteria. Id- 

The bill instructs the Commission to eliminate the sunset 
provision of mandatory carriage rules that, notwithstanding their 
effect on the freedom of speech, require cable systems to carry 
local television stations. Section 301(a). The bill also 
prohibits the Coamisslon from allminating or altering Its rules 
vtaich limit multiple ownership of radio and television stations 
by one entity or individual. Section 403. 
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certif cates (or the sale of broadcsst faciJ __ , , 

of perm tting distress sales, to entities controlled by one or 
jnore members of a minorlt; group. Section 101. He turn first to 
the First Aaendnent issues. 

I. First Amendment Obiectiona 

In our viev. Titles I and III of 8. 1277 raise serious First 
Avendment concerns. Recognizing that balancing the concerns of 
the First kntendment vith government regulation of the electro- 
magnetic spectrum Is an enomouBly coMplez issue, ve nevertheless 
believe that the provisions of this bill are contrary to the 
First Amendment. 

The history of broadcast regulation is veil knovn and need 
not be rehearsed here at great length, but a brief overview «ay 
be helpful in putting Into context the First Amendment concerns 
raised by Titles I end III of S. 1277. in the early days of 
radio, as one connentstor has put it, 

[c]haos rode the airvavcs, pandenoniua filled every 
loudspeaker and the tventietta century Tover of Babel 
vas made in the image of the antenna towers of sone 
thousand broadcasters vho, like Kilkenny cats, were 
about to eat each other up, 

E. Barnouw, Tower of Babel 31 (1966). Or, as Justice Frankfurter 
said sura succintly, "[w]ith everybody on the air, nobody could 
be heard.* national Broadcasting Company w. United Statee . 319 
U.S. 190, 212 U9t3). 

To resolve this problem. Congress enacted the Radio Act of 
1927 lAlch, among other things established the Federal Radio 
Cosnission and gave t the tiower to regulate radio for the 
'public interest, convenience and necessity,' Pub. L. Ho. 69- 
C32, 44 5tat. 1162 Significantly, the Act also prohibited 
censorship and intringeaent of the right of free speech Hever- 
theless, by affording broad regulatory powers to the Federal 
Radio Commission, and later to the Federal Communications Commis- 
sion, Congress was writing into law the tension inherent in the 
very notion of government regulation of a nedium of expression. 

He do not here address in detail the proposed prohibition on 
the limitation or elimination of the Commission s multiple owner- 
ship rules. These rules have traditionally been justified on 
both First Amendment and competitive grounds. FCC v. national 
ns Committee for Broadcasting , 43G U.S. 775, 795 
("Our previous decisions have recognised . . that the 
Amendment and antitrust values underlying tbe Commission's 
lification policy may properly be considered in determining 



CUizei 
11978) 
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Th«r«Sft«r, the C^amlssion was faced with two choicASi it 
could allocate licinses bssad on objactlva factors only, or it 
could delve into licensees' operations in fulfilment of its 
mandate to serve the 'public interest.* Focusing on the broad 
powers afforded it under the public interest standard, the Con- 
nisslon chose to act as far more than nerely a 'traffic officer.' 
And the Supreme Court agreed with the Conmission's view of Its 

The [Radio] Act itself establishes that the Com- 
mission's powers are not limited to engineering and 
technical aspects of regulation of radio communication. 
Yet we are asked to regard the Conaiss on as s )cind of 
traffic officer, policing the wave lengths to prevent 
Stations from Interfering with one another But the 
Act does not restrict the Comnission merely to the 
supervision of the traffic. It puts upon the Commis- 
sion the burden of detemining the composition of that 
traffic. The facilities of radio are not large enough 
to accommodate all who wish to use them. Methods must 
be devised for cboos ng among the many who apply And 
since Congress could not itself do this, it committed 
the task to the Commission, 

. . The Commission s licensing function cannot merely 
be discharged, therefore, merely by find ng that there 
are no technological objections to the granting of a 
license. IE the criterion of 'public intarsBt' were 
limited to such matters, how could the Commission 
choose between two applicants for the same facilities, 
each of whom is financially and technically qualified 
to operate a station? Since the very inception of 
federal regulation by radio [sic], comparative consid- 
erations &S to the services to be rendered have gov- 
erned the application of the standard of 'public inter- 
est, convenience, and necessity. '[citation onitted] 

national Broadcasting Company . 319 U.S. 215-17. 

The Commission used its powers to iiq>ose content require- 
ments on broadcasters that would plainly have been prohibited If 
imposed on other media. For example, for years the Connlssion 
required broadcasters to ascertain ttie needs of their local 
community, cover issues of local interest, and originate a cer- 
tain amount of prograRotilng locally. 47 C.F.R. 73.1120(b) (2} 
(19B0). The Commission also required television licensees to 
devote certain amounts of ti«e to news, public affairs and Other 
nonentertainment programming. 47 C.P.R. 0.281(a)<S} ( i) <1981). 

interest lies.'). See note 17, 
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tional Broadcaatlnq Company , and hav* ba«n uptaald sine*, i 
the contention that they infringe on broadcaatsrs ' Firct Aiund- 
nent rights. The basis for those decisions ha« not changed in 
Bora than forty years t 

If [the First Amendment invalidated the regulations], 
it vould follow that every person whose application for 
s license to operate a station is dented t^ the Co^is- 
sion is thereby denied his constitutional right of free 
speech. Freedom of utterance is abridged to many who 
wish to use the United Eacilit es of radio. Unlike 
other Modes of expression, radio is inherently not 
available to all. That is its unique characteristic, 
and that Is why unlike other modes Of expression, it 
Is subject to government regulation. 



These 'differences in character* have been used to justify 
the application of a different First AMendnant standard to broad- 
casting than Is applied to the print media. Red Lion Broadeast- 
Ing Co. V. Z2C, 395 U.S. 367 (1969). In Red Mgff T the leading 
case In this area, the Suprene Court held that the so-called 

In 1981, the Commiaa ion eliminated many of these restrictions 
on radio licenaeea. Deregulation of Radio . 84 F.C.C.2d 968 
{1981), In 1984, the Commission significantly modified the rules 
applying to television licensees. In the Matter of Programming 



Program Log Reouirements for Commercial Television Stations . 98 
F.C.C,2d 1076 (198*t (hereinafter "Deregulation of Television" i . 
The justification for modification of the rules in each of those 
proceedings was that "Biarket incentives will ensure the presenta- 
tion of programming that responds to community needs and provide 
sufficient incentives for licensees to become and remain aware of 
the needs and problems of their communities.* Id. at 1077. See 
Deregulation of Radio . 84 F.C.C.2d at 1007, Nevertheless, the 
Commission expressly stated in Deregulation of Television that it 
did not "imply that the progrsmming obligations of broadcast 
licensees, as we have historically viewed them, are not properly 
subject to review and revision in appropriate circumstances." 98 
P.C.C.2d at 1077 n.2. 

See , e.g. . Hat'l Ass'n of Indep. Tel. Producers t, Distribs v. 

FCC . 516 7. 2d 526 (2d Cir.I975t; Mat ' 1 Ass'n of Indep. Tel. 

Producers t Distribs. v. FCC, 502 F.2d 249 (2d Cir, 197*); Mt. 

Mansfield Television. Inc. v. FCC, 442 F.2d 470 (2d Cir. 197lTT 
laracteristics': An Analysis of 
i of Broadcast Regulation . 31 Fed. 
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"fairnMi doctrine' — which required brokdcauiters to "afford 
reasonable opportunitr for the diicuaslon of conflicting view* on 
iseuee of public importance,' 47 C.P.R. 73.1910 — was constitu- 
tionally permiaaible, but not required. The Court based its 
decision on the inherent scarcity of usable radio frequencies, 
vhich compelled the government to institute a licensing scheme to 
make the med ulfi Available for public use The Court there 
evinced a villingAess, however, to reconsider its decision. It 
said, "if experience with the administration of these doctrines 
indicates that they have the net effect of reducing rather than 
enhancing the volume and quality of coverage, there vill be tiae 
enough to reconsider the constitutional implications " 395 U.S. 
at 393. Since then, the Court has noted that the Scare ty ratio- 
nale underlying Red Lion has become increasingly suspect in 
recent years, and that the decision remains subject to reconsid- 
eration. FCC V. League of Women Voters . 466 U.S. 364, 376-379 
nn. 11-12, Hovever, the Court thus far has declined to undertake 
such a reconsideration until it received *sone signal frost Con- 
gress or the FCC that technological developnents have advanced so 
far that some revision of the system of broadcast regulation «ay 
be required.' li. at 377 n.ll. 

The President recently vetoed a bill that would have enacted 
the so-called fa mess doctrine into public law. In his veto 
nessage the President heartily endorsed the FCC's factual 

determination that changed conditions have rendered Red Lion 's 
rat onale obsolete The President stated that *[i]t may nov be 
fairly concluded that the growth in the number available of media 
outlets <ioes indeed outweigh whatever justifications may have 
seemed to exist at the period during which the [ Bed LJon l 
doctrine was developed," Veto Message of the President of June 
20, 1987. The President also argued that Red Lion itself was 
decided incorrectly in that the Supreme Court did not there 
consider the existence and accessibility of media other than 
broadcasting adequately to intom the publics 

^ <0>nt.) Com. L.J. 1 (197S). 



Commission's Rules and Regulations Concerning the General Fan 
ness Doctrine Obligations of Broadcast Licensees . 102 F.C.C,2d 
143 (1985) {hereinafter "FCC Report"). The Commission did not 
declare the fairness doctrine unconstitutional out of deference 
to the Supreme Court's special role in making constitutional 
dec sions But the Xeport did say that 'in light of the substan- 
tial increase in the number and types of information Sources we 
believe that the artificial mechantsa of interjecting the govern- 
ment into an affirmative role overseeing the content of speech is 
unnecessary to vindicate the interest of the public in obtaining 
access to the marketplace of ideas Were the balance ours alone 
to strike, the fairness doctrine would thus fall short of promot- 
ing those interests necessary to uphold its constitutionality." 
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Quit* apart frcM thaaa tachnological advancaa, wa mat 
not ignore the obvious intant of the First JUnendment 
which ia to promote vigorous public debate and a diver- 
sitf of viewpoints in the public forum as a whole not 
in any particular medium, let alone in any particular 
journalistic outlet. History has shown that the dan- 
gera of an overly timid or biased press cannot ba 
averted through bureaucratic regulation, but only 
through the freedom and competition that the First 
AmandMnt sought to guarantee. 

&. 1277 would require the Co^laalon to raturn to the exten- 
sive content review of broadcaster prograiMing froM which it has 
retreated in recent Years, in part because of First AmenttaMnt 
concerns. Deregulation of Television . 98 F.C.C. at 10B9. That 
such B review is a content-based restriction on speech is a 
truism: the whole point of giving the FCC the power tc review 
licensees' programming is to enable the Commission to decide 
whether the content of that programming is 'meritorious '' Such 
an intrusWe, content-based restriction can survive only if the 
Supreme Court s decision in Red Lion still stands Yat in Red 
Lion , the Supreme Court realised full well that it was not speak- 
ing for the ages, and expressly conditioned its constitutional 
argument on a determination of the facts as thay than existed. 

Present facts establish that the scarcity of availabla 

broadcast outlets used to justify the content-based regulations 
traditionally imposed by the FCC and upheld by the courts no 
longer exists. As such, these regulations nust be subjected to 
the same scrutiny used to analyze regulation of other Media. 
Under that standard, the requirements of S. 1277 cannot withstand 
constitutional scrutiny. 

In addition, w* concur with the view articulated by the 
President in vetoing the fairness doctrine, that content-basad 
restrictions are antagonistic to the First Anandaant. Red Lion 
itself was based upon sn unfounded aasuKption, The First Jbiand- 



* <Cont.) Id. at 156. 



Xs noted above, the Stqjrama Court has stated its willingness 
to reconsider Red Lion upon "some signal from the FCC or Con- 
gress." FCC V. League of Women Voters . 4GB U.S. at 377 n.ll. At 
the time the Court decided League of Women Voters , the FCC had 
already proposed to abandon the fairness doctrine regulations 
Ifi. at 378-79 n.l2. He think that in waiting for a signal fron 
'Congress,' the Court was in reality referring to the legislative 
process. The legislative process has run Its course with respect 
to the fairness doctrine, and It has not been enacted into lav. 
It »ay well be, therefore, that recent events have further In- 
creased the likallhood that the Suprene Court will raconsldar the 
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m«nt ii directed at removing government lapediments to vigorous 
public debate in the public forua as a vhole, not Just in one 
■edia outlet. 

In either case, whether the rationale underlying Red Lion no 
longer applies or whether Red Lion itself was decided upon a 
faulty premise, the content-based provisions of S. 1277 must now 
be subjected to the sane strict scrutiny applied to other federal 
statutes seeking to restrict the First Amendment rights of non- 
broadcast media. Under that scrutiny, only a compelling govern- 
aant Interest could possibly justify the kind of oversight S. 
1277 would require. Kerely stating, as the FCC has, that review 
of a licensee's progranuning ia necessary to determine whether 
that licensee is discharging its duty to the publi'C ts not suffi- 
cient. Moreover, the type of intrusive government interference 
that would be authorized by S.12TT Is not proper under the First 
Aaendiaent, even when fairness or diversity of viewpoint is the 
Objective. 'The concept that govarnment may restrict the speech 
"' 1 elements of our society in order to enhance the relative 



First Amendment complaints against FCC regulation of 
-content are not adequately answered by mere recitation 
of the technically imposed necessity for some regula- 
tion and the conclusory propositions that 'the public 
owns the airwaves' and that the broadcasting license is 
a 'revocable privilege.' 

Banshaf v. fC£, 405 P.2d 1082, 1100 (D.C. Cir. 196S) (emphasis In 
original) (footnotes omitted). There are far less restrictive 
alternatives to comprehensive government review of licensees 
programming to determine if t is 'meritorious;' there are other 
ways for the Comm ssion to allocate licenses in a manner which 
would avoid the cacophony that might attend a complete lack of 
regulation. 

The overbreadth of the provisions of Titles I and III of S. 
1277 is further llustrated by the view traditionally taken of 
this kind of content-based regulation outside the broadcast 
context. For example, in Miami Herald Publishing Co. v. 
Tornlllo . tia U.S. 241, 256 (1974), the Court struck down a 
statute requiring a newspaper to grant equal space to a political 

(Cont.) Red Lion decision at its next Opportunity. 

I all else, the 
subject nstter. 
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candidate to reply to critlclu and attacks on hia racord. Tba 
raatriction 'constituted the coiqivilaion X>f goTomaent on a neva- 
peper to print that which it would not otherviae print.' 418 D.S. 
at 256. This vaa imperBiaaible, the Court aaid, because 

[a] newspaper is aore than a paaaive receptacle or 
conduit for news, co^unt, and advertising [footnote 
omitted]. The choice of material to oo into a news- 
paper and the decisions Made aa to llaitations on the 
size and content of the paper, and the treatment Of 
public iaauea and public off icials— whether fair or 
unfair — constitute the exercise of editorial control 
and judgment It has y^et to be demonstrated how gov~ 
•rnmental regulation of this crucial process can be 
•xarclsed consistent with P rat Amendment guarantees Of 
a free press a* they have evolved to this tiae. 

418 U.S. at 258. S. 1377 aandatas precisely that which the First 
kmandaent sacks to avoldt gevemnent oversight of the choices 
licensees make about lAat to broadcast and what not to broad- 
cast. ' 

Moreover, the chilling affect of the kinds of requirements 
contained in S. 1377 demonstrate the reason why they are 
fundaaentallT antagonistic to free speech The FCC Report 
chronicles In iapressive detail the effect on broadcasters of the 
FCC's power to refuse to renew their licenses, fcc Report . 102 
F.C.C.2d at 159-190. Fearing en unsatisfactory FCC response to 
controversial programming, many broadcasters simply avoided 
presenting such progrenmilng. As the FCC said in its report, 
quoting Judge Bazelon, '[w]hen the right to continue to operate 
a lucrative broadcast facility turns on periodic government 
approval, even a government el 'raised eyebrow' can send otherwise 
Intrepid entrepreneurs running for the cover of conformity." 
Broadcasters, like newspapers, must be free tc exercise 
Independent editorial judgment. That judgment Is severely r«- 

' (Cont.) or Its content.' 

Significantly, in Tornillo . the Supreme Court rejected the 
argument that the actual scarcity of the print media justified a 
content-based regulation. It has been empirically established 
that the actual scarcity of print outlets is, in fact, far more 
severe than the physical scarcity presented by the electromagnet- 
ic spectrum. See Senate Committee on Commerce. Science, and 
TrnnsDortationi Print and Electronic Media; The Case for First 
Amendment Parity . S. Print 98-50, SBth Cong,, 1st Sess. 56-69 
(1983). If the more severe scarcity of print outlets did not 
justify the content-based restrictions in Tornillo . neither 
should the less severe scarcity of broadcast outlets justify the 
regulations of Title I of S. 1277. 
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strict«d by govarninent oversight which cubjactively 
'■•rits' of a licensee's programing. 



evaluates the 

Because of sinilar concerns, the Departnant opposes 
anactnent of Title II of S. 117?. which vould «Liintnate the 
£ive-year sunset provision placed by the FCC on its so-called 
"must-carry" rules requiring cablecasters to carry qualif ed 
local broadcasters on their systems. Since 19G2, the FCC has 
imposed mandatory carriage rules of one kind or another on 
cablecasters. In general, thes« rules have required 
cablecasters, upon recjuest, to carry any "local" broadcast 
signal as defined by the Commission s rules The applicability 
of these rules vas qu te broad: cablecasters were recjuired to 
carry every local or significantly viewed Signal irrespective of 
the number of must-carry channels being transmitted, the channel 
capacity of a cable system, or the degree of pr<igraiTiming 
duplication. The Commission's stated purpose in so regulating 
cable was to fulfill its Mandate to protect free, conmunity- 
orlaitted television. 

The Supreme Court has never confronted a direct challenge to 
the const tutional validity of must-carry rules. Hovever, In a 
unanimous opinion, the United States Court Of Appeals for the 

District of Columbia Circuit recently held that the Commission's 
Bust-carry rules could not withstand scrutiny under the First 
Amendment. Ouincv Cable TV. Inc. v. FCC, 76B F.2d 1434 (D.C. 
Cir. 1985), cert, denied, sub, now. , national Assoc, of 
Broadcasters v. Quincv Cable TV. Inc.. 106 S.Ct. 2BB9 (19B61. 

sioi 



. L. J. 201, 207 



We do not suggest, bovever, that all restrictions on broad- 
casters' speech are in all ways equal to that of print for First 
Amendment purposes. To withstand scrutiny under the First Amend- 
ment, regulations should be based on the "peculiar characteris- 
tics* of the broadcast medium. National Association of Indepen- 
dent Television Producers and Distributors v. FCC, 516 F.Jd 526, 
531 (2d Cir. 1975}. For example, the broadcasting medium has a 
special ability to deliver messages during military emergencies 
or natural disasters. Requiring broadcasters to cooperate in the 
anergency Broadcast System and to carry certain messages would 
presumably not present the same constitutional problems posed by 
Title I of 8. 1277. 

768 F.3d 143«, 
om. National 

^ Inc. . 106 S.Ct. 

2889 (1966) (discussing the history of FCC regulation of cable, 

the nust-carry rules and constitutional challenges to those 

rules). 
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rulAs that would sect tha Oulnev court's constitutional concams. 
In response to these, pat it ions, the Coimnission adopted a new 
regulatory program. The first part of that program vould 
require cable systems to Offer to subscribers input selactor 
switches for use with their antennas These switches would allow 
subscribers to choose between over-the-air signals and the aig- 
nals of cablecBsters Cablecasters would also be raquirad to 
make cable subscribers avare of the naad to ratain th« capacity 
directly to receive over-the-air signals evan once connected to 
the local cablecaster. Second, the COBHission instituted interim 
nuBt-carrj rules scheduled to expire five years Ircm their effec- 
tive date. 



I the conatitutionality of permanent 

In Quincv . the court recognised that 'the 'scarcity 
rationale' has no place in evaluating government regulation of 
cable television,' and applied the sa»e standard to regulation 
of cable that is applied to other media. 

The First Ame 

ceatinq Co. and reaffirmed i 

rectly applied to cable television since an essential 
precondition of that theory — physical interference 
and scarcity requiring an umpiring role for govern- 

QuincY . 768 r.2d at 1»»9, oruotino Home Bo» Office v. F.C.C . ■ 567 
F.2d 9, 45 (D.C. Cir.) (per curiam), cert. denTed . 434 U.S. 829 
(1977). ^^ 

Ordinarily, a threshold issue under the First Amendment is 
whether the relevant regulation should be subjected to the 
stringent standard employed by the Supreme Court in Miami Heral^ 
Publishing Company v. Tornillo . 41B u £. 241 1974), or to the 
balancing test used in United States v. O'Brien . 391 U.S. 367 



Sules Conci 

Cable Television Svstei 



^^ Turner Broadcasting Syb»— « Tnc. et al. v. Federal Coneii 
cations Co— ission and United States. Wos. K-liii/Uii ID.C. 
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(ises), for 'incidsntal' burd«iui on Bp««eh. To th* Quinev 
court, however, the must-carry regulations as written wero *o 
'clearly impermiaaible" even under the lesser O'Brien standard 
that the court declined to decide definitively whether a more 
•zBcting standard need be applied. Quincy . 7es F.2d at 1454. 
The nterest the Cotranission had advanced to justify its niUBt- 
carry rules was that the rules were needed to *protect[] local 
broadcasting,* id. at I45B. Simply put, the Ouincv court found 
that the Commission had "failed adequately to demonstrate that an 
unregulated cable industry poses a serious threat to local broad- 
casting end, more particularly, that the must-carry rules In fact 
serve to alleviate that threat.' lij. at 1459. 

Like the Qutncr court, we need not resolve the issue whether 
pamanent must-carry rules should be assessed under the standard 
applied in Miami Herald v. Tornillo or that applied in O'Brien . 
In part the resolution of that issue would depend Upon the 
legitimacy of the justification advanced for such rules and in 
part it would depend on breadth of the actual rules However, 
even assuming that the goal is legitimate and that must-carry 
rules are content-neutral, we are concerned that permanent must- 
carry rules isay not be sufficiently narrow to withstand scrutiny 
under the O'Brien test. 

As an empirical, as well as a constitutional matter, we 
doubt that a nexus between the goal of maximizing progranaing 
choices to consumers — a just fication that has been advanced to 
support their imposition and permanent nation-wide must-carry 
rules could be established to our satisfaction To do so we 
would have to be convinced that cable subscribers would not 
demand — and that cablecasters would not supply local 
broadcasting signals n the absence of the must-carry rules. We 
would further have to be convinced that the existence of local 
broadcasting would be imperiled without permanent must-carry 
rules, and that the demise of these local broadcasters would 
diminish the diversity of programming available to consumers. 
Comments of the United States Department of Justice !n Rei Amend- 
ment of Rules Concernino Carriage of Television Broadcast Signals 
by Cable Television Systems . Docket No. B5-3a9. at 17-20 (.lan.iary 
30, 1986) ( "Comments 0( Justice"). This assumption provides the 
traditional basis for must-carry rules, but has never been 
empirically proven, Ouincv . 769 F,2d at 1459, quoting Inquiry 
into the Economic Relationship Between Broadcasting and Cable 
Television . 71 F.C.C.2d 632. 634 (19791. As long as that 
assumption remains open to question, the constitutionality of 
permanent must-carry rules under an^ level of First Amendment 
scrutiny is open to serious question. 



Certainly this was the choice fac 
P. 2d at 1450. He do not hare express an opinion on tha affect of 
the Supreme Court's decision in City of Ren^on v, Plavtima 
Thaatres. Inc. . 106 S.ct. 925 (19B6) on this snalyslst 
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RsBoring the lialt on the duration of nust-carr; rule* would 
■iBo Make it that nuch harder to justify their breadth under the 
First Amendment As this Departnent said to the Comnisaion 
during the course of its last must-carry proceedings, any rules 
that did not distinguish between those broadcasters vho might 
fail in the absence of mandator? carriage and those who would 
survive might be overbroad. Supplemental Comments of the United 
States Department of Justice in 85-3*9 . at 12 (April 25. 1386). 
Furthermore, ve noted that 

[e]ven where access regulation nay be beneficial, rules 
that mandate carriage of all local channels without 
compensation to the cable system vill generally be an 
excessive remedy. Any carriage regulatiOTi inclosed by 
the Commission should be directed at those local Mar- 
kets where access problems are likely to be severe and 
should be tailored in response to specific deteralna- 
tions of need. 

Comments of Justice , suor^ . at t. The must-carfy rules this 
bill would Make permanent would apply nation-wide and do not 
differentiate between the preservation of local broadcasting and 
the financial success or failure of individual local stations. 
Comnients of Justice , supra , at 20. We therefore do not believe 
these rules are sufficiently narrow in scope to justify their 
enactment into law. 



The rules coerce speech; they require the operator to 
carry the signals of local broadcasters regardless of 
their content and irrespective of whether the operator 
considers them appropriate programming for the communi- 
ty it serves The difficulty is not so much that the 
rules force operators to act as a mouthpiece for ideo- 
logical perspectives they do not share, see Hoolev v. 
Mavnard . 430 U.S. 705, 71* (1977), although such a 
result is by no means implausible [footnote omitted]. 
The more certain injury stems from the substantial 
limitations the rules worlt on the operator's broad 
discretion to select the programming it offers Its 
subscribers See Miami Herald v. Tornillo , supra . tlS 
U.S. 241 recognizing First Amendment protection of 
editorial discretion). 

Quincv . 7Ca F.2d at 1452. The federal interest necessary to 
justify such intrusive rules would have to be far aore specific 
than that of the 'public interest* or of 'maximizing the video 



,,Google 



programming Choices available to consumers.' The First 
Amendment prohibits governmental restrictions on the speech of 
its citizens; it is not a guarantee, except Indirectly, that as 
many people as possible vlll be exposed to as many opinions and 
as much infonnstion as possible. It embodies a judgment that the 
public Interest Is not best served by restricting the right of 
expression of some in order to expand the expressive rights of 
others. Wtntever the objectives of permanent must-carry rules, 
in trying to achieve them the speech of cablecasters is 
restricted., cSuch an approach Is 'wholly foreign to the First 
Amendment.* 

Certeinly rules of this kind vould be unconstitutional if 
applied to newspapers, even if they did not specify the exact 
content of the message a nevspaper was required to print. As 
noted in the discussion of Title I above, the regulation 
challenged in Miami Heral^ v. Tornillo required newspapers to 
grant a right of reply to political candidates attacked in 
earlier editions. The Court's discussion, however, applied not 
onlj to such right-of-reply statutes, but to all 'enforceable 
right[s] of access,' Miami Herald . 41B U.S. at 254. As the 
Qulncv court stated: 

leed, if Hiaml Herald sudv .___ _„_., 

, our inquiry vould be at an 



The former justification Is the general one in the 
Caamunications Act of 1934; the latter a justification advanced 
by the CoiMiiission to justify its must-carry rules. First Repor^ 
and Order. 1 F.C.C. Record at 879. in light of the Quincy 
decision. It also bears mentioning that whether the articulation 
of a nev justification for rules previously held unconstitutional 
can serve to change the scrutiny to which they ere subjected is a 
highly complex and controversial constitutional question See . 
e.g. . Edwards v. Auuillard . No. 85-1513, at 2 (U.S. Sup.Ct. June 
19, 1987)(Scalia, J., dissentinglC[T]he question of [the Act's] 
constitutionality cannot rightly be disposed of at a gallop by 
impugning the motives of its supporters,'}. It can be argued 
that the justification advanced for the rules at issue In 
Qulncv — that of protecting local broadcasters — is essentlall]r 
the same as that of maximizing programming diversity. 
Programming choice is only adversely affected by the absence of 
must-carry rules if local broadcasting is at risk without such 
rules, for the only interest they serve Is to ensure that local 
broadcast s gnals are carried by cablecasters. As we note above, 
this nexus has never been empirically established end the 
failure to do so undermines anf analysis seeking to support must- 
carry rules. Saa. also . Qy^ngy . 768 F.2d at 1459. 
IS 
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balancing, in Hi«Ml Herald . . . [vHthout so nuch as 
alluding to even the poasibility of a subordinating 
governnental interest, the Court Invalidated the 
statute. Forcing an editor to print that vhicti he 
otherwise vould not, the Court held, vas a restraint 
the First Aaendment simply would not tolerate The 
result would be no different, the Court took pains to 
note even if it could be shown that conplying with the 
statute vould cause the newspaper to suffer no 
additional costs. 

Quincv Cable . 7eB F.2d at 1453 citing Miami Herald . 418 U.S. at 
25S. Thus, if permanent nust-carry rules are analogized to a 
requirement that a newspaper devote a specified amount of Space 
to local news, the degree of intrusiveness — and the treatment 
that they, would be accorded under Miami Herald — is made much 
clearer. Again to quote the Quincv court, such rules "favor 
one group of speakers over another,' and severely inplnge on 
•ditorial discretion.' Id. 

As noted above, the issue of the constitutionality of the 
must-carry i^^fs the bill would make permanent is now before the 
D,C. Circuit. Sens tive to this review and the problems wuSt- 
carry rules pose in light of the First Amendment the Comm ssion 
chose to continue these rules in effect for a limited period of 
tine. By removing the limit on the rules duration, S. 1277 
iqisets the balance struck by the Commission itself in seek ng to 
promulgate must-carry rules that meet the constitutional Concerns 
of the Quincv court. Given the shadow of unconstitutional ty 
looming over permanent must-carry rules, for Congress to act now 
to repeal the sunset provision of the Conmission's current rules 
is most unwise. For if the rules were subject to constitutional 

15 , 

who] 

The aptness of this analogy is demonstrated by the D.C. 
Circuit's opinion in Quincv . in finding that the scarcity 
rationale of Red Lion did not apply to cable television, the 
Quincv court was following the dictates of the Supreme Court in 
rejecting 'the suggestion that purely economic constraints on the 
number of voices available in a given community' even E they 
result in an actual scarcity of outlets ~ "justify otherwise 
unwarranted intrusions into E^rat Amendment rights." Quincv 
Cable . 7fiB F 2d at 1*50, citing Miami Herald v. Tornillo . *18 
U.S. 2S6 <1974 And as the Quincv court noted, "[w]hile Miami 
Herald involved the conventional press ... as this court has 
had prior occasion to observe, there is no meaningful 
'distinction between cable telev sion and newspapers on this ' 
point." Id., quoting Home Bon Office. Inc . v. FCC . 567 F.2d at 

4e. 

^^ Turner Broadcasttno Systems. Inc.. et. al. v. Fe deral Comnu- 
nications Coawisston and United States. Hos. 86-1682/1683 
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For ttw foragoing rvasoM, «• Btronglir vmcemmmnS against 
anactmant of Tltlaa I and III of this lagialation and would 
advisa tha Praaidant to d ^approve t if enacted b; th« Congraaa. 
Certainly, that would be ouf recommendation. 

II. Boual Protection ObiecttoriB 

Turning no* to Title IV, the Depertment vigorously oppoaes 
tha ensctment of Title IV of S. 1277 as veil. Section 401<a) of 
this Title would require the Federal Conmiuni cat ions Commission 
to grant "a substantial enhancement credit" in comparative li- 
censing proceedings to an applicant owned or controlled by woaien 
who will be integrated into the applicant's dally management. 
Section 401(a) also would retjuire a "greater" credit to be given 
to any applicant owned or controlled by one Or nore Members of a 
■Inority group who will be Integrated into daily management. In 
effect, these provisions codify the existing Commission practice 
Of awarding race -and gender'based preferences. 

" (Cont.) (D.C.Cir.). 

Because wa era convinced that First Aaendnent concerns are by 
themselves sufficiently substantial to warrant our recommendation 
against passage of Title ill of this bill, ve follow the lead of 
the Qulncv court and do not address the Fifth Amendment problems 
with the bill. Quincv . 768 F.2d at 1447 n. 27 Me note howev- 
er, that much of what we have said about the lack of a nazus 
between the justifications traditionally articulated for must- 
cerry rules and the substance of such rules might veil apply in 
the context of a Fifth amendment claim as well. See Mollan v. 
California Coastal Commission . No, 86-133, slip op. at 3 {U,S. 
Sup, Ct, June 26, 1987) q;uotinq Penn Central Transportation Co. 
V. Mew York City . 438 U,E. 104, 127 (1978)("a use restriction may 
constitute e 'taking' if not reasonably necessary to the effectu- 
ation of a substantial government purpose"). 

*' Beginning with the decision in TV 9. Inc. v. F.C.C . 495 F.2d 
929 {D.C. Cir, 1973), cert , denied . 419 U.S. 986 11974). the 
Commission began to award a preference for race in the compara- 
tive licensing process, although it had previously argued that 
such a practice was unconstitutional. In a later Court of Ap- 
peals case, Garrett v. F.C.C . 513 P. 2d 1056 (D.C. Cir. 1975), 
the CoBtmission argued unsuccessfully that a preference should be 
rewarded for race only if the applicant could demonstrate a link 
between the race of its owner/operators and increased diversity 
of content; the court, however, held that it was not necessary to 
demonstrate such an empirical connection. Pursuant to this 
judge-made policy, the Commission has given preferential treat- 
ment to certain groups whom it has designated as "minorities," 
* ~ ' " kimos, American Indians, Asian 
.s with Hispanic surnames. See 
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Section 403 of th« bill vould codif; th» CoMtisiion's 
currant tax certification and distress sales policies, which 
create preferences for broadcasting entities ovned or controlled 



(Cont.) Minority Ownership of Broadensting Facilities . 68 
r.C.C.Zd 979, 980 n.8 (1978). We know of no rational basis 
vbBtever for the selection of precisely these racial groups. See 
rullilove v. Klutgnick . 448 U.S. 448, 537 (1960) (Stevens, J., 
dissenting) ) . Prior to the adaption of a race-conscious scheme, 
the Commission had contemplated folloving neutral principle! 
-rarding lit: ' ' ' ' -- 



1 Co .. 19 7.C.C.2d 157, 183 (1969). 



The CcoMission's schene of gender preferences originated In 
a Review Board decision in Gainesville Media. Inc. . 70 F'.C.C.2d 
143, 149 (Rev. Bd. 1978), which reversed both longstanding Com- 
■ission policy and the decision of the same Review Board in the 
save case only a few months before, sig g Gainesville Media. Inc. . 
70 F C.C.2d 58, 66 (Rev. Bd. 1978). The Commission itself did 
not give plenary consideration to the gender preference policyf 
and a panel of the Court of Appeals for the District of Columbia 
Circuit ruled that the policy was invalid, since 'it simply is 
not reasonable to expect that granting preferences to women will 
increase programming diversity. Women transcend ethnic, reli- 
gious and other cultural barriers.* Steele v. P.C.C . 770 F.2d 
1192 (D.C. Cir. 1985). (Subsequently, in an order released on 
October 31, 19B5, the Court vacated this opinion; and after 
receiving a brief from the Comnisslon, which expressed doubt as 
to the legality of both the racial and gender preferences, the 
Court remanded the case to the Cominission by order released 
October 9, 1986). 

In certain cases the Commission permits 'distress sales' of 
stations to applicants deemed to be minority-owned or controlled. 
Minority Ownership of Broadcasting Facilities . 68 F.CC.Sd at 
983. Further, the Commission presently uses its authority under 
28 U.S.C. 1071 to grant tax certificates in certain conditions 
to licensees who sell their stations to minority-owned or con- 
trolled purchasers. The tax certificete permits the seller — 
irttich may, of course, noi be minority controlled — to defer capi- 
tal gains tax on any gains reslieed in this transaction. For 
purposes of both preferences, the Commission now deems an appli- 
cant to be minority controlled 'where the general partner, or 
partners, owns more than 20 percent of the broadcasting entity 
and is a member, or members, of a minority group.' Minority 
Ownership in Broadcasting . 92 F.C.C.2d 849, 855 (1982) . Previ- 
ously, the Commission had followed the rule that a 50t minority 
intarsst vas required to establish control. See Ifl. at 853. 
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CoBHisslon, are cl««rl7 unconstitutional. 

H« bcqln with the question of the conetitutionality of the 

bill's racial preference. The Equal Protection component of the 
Cue Process clause of the Pitth Amendment prohibits the Federal 
'government — and thus the Federal Conununications Commission — 
from discriminating on the basis of race in awarding broadcasting 
licenses. See Boiling v. Sharpe . 347 U.S. *97, 499 (1954). ^^ 
To the extent that the federal government might be constitution- 
ally permitted to take account of race in awarding such licensesi 
it could only do so as a carefully tailored remedial measure 
designed " " 



involved — that is to say, the Federal Communications CommiS' 
sion itself. See Wvoant v. Jackson Bd. of Educ . ■ 106 S. Ct. . 
1847 (plurality opinion); id. at 1BS4 (O'Connor, J,, concur- 
ring). But far from supplying the absolutely indispensable 
predicate of past discrimination, the record of the Commissioi 
practices, so far as ve are acquainted vith it. demonstrates - 
that agency has not been a discrim nator On the contrary tl 
Commission's record of nondiscrivlnation against Minorities 
appears to be very good. 



^^ We note that the validity of the use of such pre 
comparative licensing, distress sales and tax certificates L_ 
currently the subject of a rulemaking proceeding which the Com- 
nission undertook pursuant to the order of the Court of Appeals 
(or the District of Columbia circuit. See Steel v. F.C.C, . Ko. 
B4-H76, supra . (D.C, Cir. , ordered remanded October 9, 1986); 
Shurburq Br9;dcastino Co. of Hartford. Inc. v. F.C.C . No. 84- 
1600 (D.C. Cir., ordered remanded Jan. 23, 1987); 'Notice of 
Inquiry: In the Matter of Reexamination of the Commission's 
Comparative Licensing, Distress Sales and Tax Certificate Poli- 
cies Premised on Racial, Ethnic or Gender Considerations,* 52 
Fed. Reg. 596 (Jan 7, 1987). We urge the Committee not to act on 
this bill, which n essence codifies the very policies the Com- 
■ission is currently engaged in reviewing, until the Coimnission 
reports its findings. Any action at an earlier stage could 
frustrate the Commission's effort to create a detailed, factual 
record of the evpirlcal effects of the preferences. 

Nothing in the Supreme Court's decision this term in Johnson 
V. Transportation Agency. Santa Clara County . 55 U.S.L.W. 4379 
(U.S. Mar. 25, 1987), is to the contrary. Johnson was expressly 
decided solely on statutory grounds, and did not reach any 
constitutional questions of the kind pointedly raised by S. 
1277. The majority opinion by Justice Brennan stated that " we 
do not regard as identical the constraints of Title VII [of the 
Civil Rights Act of 1964 and the federal constitution on volun- 
tarily adopted affirmative action plans." Ij. at 438t. The most 
recent St^reme Court decision relevant to the issues raised by 

this bill Is wyqant v. Jackaon Bd. of Educ . ^U.B. , 106 S. 

Ct. 1B42 (19867; See Johnson . 55 u.s.L.w. at 4389. 
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AlMOSt four dacadaa ago, th« Cn—i«»ioi> r«c«lv«d «vld«nc« in 
a conpsrstiv* licensing proceeding that vas intended to show the 
unfitness of an applicant because of its bias against blacks. 
pee VWBX Broadcasting go., ing .. 12 F.c.C. 805, Bll (1918). 
Although that evidence was held not to prove the alleged bias, 
the Commission nevertheless denied the challenged applicant a 
license, while awarding a license to a competing applicant, the 
International Ladles Garment Workers Union, which boasted a 
"Bembership . , . representative of various races, creeds, and 
national origins," id. at 823, 832-834. Furthermore, in its 
basic Policy Statement on Comparative Broadcast Hearing^ , eupra ■ 
the Commission established nondiscriminatory licensing proce- 
dures. See also Chapman Radio and _ Television Co .. 19 F.C,C.2d «t 
183. The 1965 Policy Statement also envisaged that applicants 
proposing specialized programming services aimed at minorities 
could compete successfully against applicants offering more 
general programwing. See 1 P.C.C.2d at 397 n, 9. The Commission 
considered specialised programming for minorities to be in the 
public interest where a need for such programming was shown and 
irtiera the applicant's proposals would meet that need. See La 
Flasta Brofldcaatlnq Co . S P.C.C.2d 65, 67 (Rev. Bd. 1966) (award- 
Ing license to applicant who proposed only Spanish- language 
broadcasting for Lubbock, Texas area); gep also Herbert Musqhel . 
33 F.C.C. 37 <1962); Salter Broadcasting Co .. 8 F.C.C.2d 1036 
(Rev. Bd. 1967); Hawaiian Paradise Park Co .. 6 F.C.C.2d 6S (Rev. 
Bd. 1966). There is no doubt whatever that the Commission has 
for decades been sensitive to minority concerns, and has taken 
Minority Intaraata into account in deciding how to allocate 
licansas. indeed, the only clear racial discrimination th* 
Comm ssion has engaged in, so far as we know, has baan Ita con- 
tistent discrimination aoaingt nonmlnorities over tha past four- 
teen years when, against its own better judgment and under court 
order it enforced a race- conscious preference poller. See TV 9 
Inc. V. F.C.C . 495 P.M 929. 

It appears that tha bill, ilka tha Cooniaaion policies which 
it codifies, is intended to have the non-" remedial" purpose of 
promoting diversity of viewpoint and porgramming content by 
causing greater diffusion of ownership. Promoting auch diversi- 
ty is, of course, a longstanding goal of the Commission's policy. 
Sec PQlicv Statement on Comparative Broadcast Hearings, supra . 1 
F.C.C. 2d at 394-395; West Michigan Broadcasting Co. v. F.C,C, . 
735 F,2d GOl (D.C, Cir. 1984). But two contentious assumptions 
underlie the use of racial preferences to promote such diver- 
sity. First, it needs to be assumed that the race oE the own- 
er/operator of a broadcasting outlet will significantly influ- 
ence his or her programming choices Second, it also needs to be 
assumed that only a person of a particular race or gender can 
provide programming of interest to, or addraaaing concerns raised 
by members of the same race or gender in the community. Both 
sasuKptions are unfounded. 
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pradiction based on • racial charactaristlc is not nacasaarllir 
more reliable than a prediction basad on some other group charac- 
teriatiC Mobile v. Bolden . 41G U.S. 5, BB (1980) (Stevens, J., 

concurring in judgment) . To assume that Black, White, Asian or 
Hispanic broadcasters, merely because of their race, vill tand to 
favor certain types of programs or vtll bring a specisl viewpoint 
to their coverage, is to engage in crude stereotyp ng. See 
Steele v. P.C,C. . 770 F,2d at 1198. Past experience has shown 
clearly that members of one racial group are perfectly capable of 
making programming decisions that meet the preferences of audi- 
ences largely composed of members of another racial group. See 
Herbert Muschsl . 33 F.C.C.2d 37. Moreover, to regard race as th« 
determinant of programming choices is to assume that entrepre- 
neurs in the highly competitive teleconnunicatlons Industry ara 
insensitive to audience demands. Flnslly, avan if an owner's 
racial characteristics did underlie his or her broadcasting 
decisions, the proposed scheme of preferences would st 11 gener- 
ate absurd results; it would, for example require awarding 
licenses to a Black-ovned applicant that proposed to operate in 
a largely Asian environment, or to an Asian-owned applicant in a 
predominantly Black listening area. But if race determines the 
choice of programming formats, these licensees should have had no 
preference over nonminority applicants for the saae outlets; an 
Asian applicant would ex hvpothe^i be no better suited to Black 
listeners than a Caucasian applicant. 

It Hifht be ergued, following Justice Powell's lead In 

? niversitv of California Bd. of Regents v. Bakke . 438 U.S 265 
1978), that a government-ordained racial preference can be a 
legitimate "plus factor" that will promote a healthy diversity in 
broadcasting, just as it was supposed to be one of the factors 
which the University of California could consider in exposing Its 
medical students to educationally important diversities. See 
Bakke . 438 U.S. at 317-318, But this misses the point. Bee 
Johnjo n. SS U.S. L.N. at 4395 (Scalia, J., dissenting). Moreover, 
Justice Powell's acceptance of a "plus" for race turned on 
characteristics unique to higher education: diversity in a 
student body is an inherently compelling governmental interest 
because students encounter and learn from one another, and the 
academic freedom of institutions of higher education, derived 
froa the Plrst AMendMent, entitles them to great latitude in 
choosing their student bodies, SakJu. 43S U.S. at 312 (opinion of 
Powell, J.). 

There is no inherent value, however, in a racially diverse 
body of station-owners, since the race of the owner does not 
dictate programing choices, and since there are other nondis- 
criminatory means of assuring diverse contents in broadcasting. 
Moreover, there is no Plrst Anendnent governmental interest In 
selecting owners on the basis of racial (actors. 

The constitutional principle of race neutrality, which ve 
are defending here, has very deep roots. That principle was 
stated forcefully by the Supreme Court as long ago as 1896i 'the 
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Constitution of the united States, In its present form, forbids, 
eo far as civil and political rights are concerned, discrimina- 
tion by the General Governjuent, or b; the States, against any 
citizen because of his race." Gibson v. Mississippi . 162 U.S. 
565 591 (1896). Justice Harlan, in his famous dissent in PlesST 
V. Perquson . 163 U.S. 537 (1896), warned against the divisive 
consequences that vould follov from restoring the color line to 
our legal system; *[t]he sure guarantee of the peace and security 
of each race Is the clear, distinct, unconditional recognition by 
Our governments, national and State, of every right that inheres 
in civil freedom, and of the equality before the law of all 
citizens of the United States without regard to race.* Id. at 
5S9-560. The Fourteenth Amendment s command to treat Individuals 
as individuals, not as mere components of racial blocs, was 
emphasized by Chief Justice Hughes, writing for the Court n 
Missouri ex rel. Gaines v. Canada . 305 U.S. 337, 351 (1938). 
Chief Juatice Stone wrote for the Court in Hirabavashi v. United 
£ta^, 320 U.S. 61 100 (19<3 that '[d]istinctlons betveen 
Citizens solely because of their ancestry are by their very 
nature odious to a free people vhose institutions are founded 
upon the doctrine of equality. For that reason, legislative 
classification Or discrimination based on race, alone has often 
been held to be denial of equal protection.* Chief Justice 
Vinson, writing for the Court, reaffirmed that the Fourteenth 
protects personal, not group, entitlements. See 
Kraemer . 33* U.S. 1, 22 (1946); s£e also Sweatt v, 



painter . 339 U.S. 629, 635 (1950). In Bolltno v. Sharpe . 
U.S. at 499, Chief Juatice Warren wrote for the Court that legal- 
ized racial classifications 'are contrary to Our traditions and 
hence constitutionally suspect." Chief Justice Burger's opinion 
for the Court in Palmore v. Sidoti . 466 U.S. 429, 432 (1984) 
repeated the fundamental principle that legalized racial classi- 
fications are subject to "the moat exacting scrutiny." The wheel 
had come full circle from Plessv y. Ferguson when the second 
Justice Harlan could write that "[f]ew principles are more firm- 
ly stitched into our constitutional fabric than the proposition 
that a Stat* must not discriminate against a person because of 
his race." Adickes V. Kress 6 Co .. 398 U.S. 144, 151 (1970). 

lion in tt 

'biat notions based on color and ancestry are utterly inconsis- 
tent with our trsditiona and ideals. They are at vmriance with 
the principles for which we are now waging ear Ve cannot close 
our eyes to the fact that for centuries the Old World has been 
torn by racial and religious conflicts and has suffered the worst 
kind of anguish because of inequality of treatment for different 
groups. There was one law for one and a different law for anoth- 
er. Nothing is vr tten more firmly into our law than the coqtact 
of the Plymouth voyagera to have just and e<]ual laws." 
Hlrabavash^ . 320 U.S. at 110-111. In Hirabavashi and the cases 
connected with it, however, the Supreme Court 'solemnly acCMted 
and gave the prestige of its support to dangerous racial myths.' 
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First, by denying license applicants the right to be 
considered solely on their own personal merits, without regard to 
their rece or origin, it deprives them of the equal opportunity 
to pursue a lawful occupation. The Government cannot constitu- 
tionally 'deny to lawful inhabitants, because of their race 
, . . the ordinary means of earning a living. It requires no 
argument to show that the right to work for a living in the 
common occupations of the comniunity is of the very essence of the 
personal freedom that it was the purpose of the [Fourteenth] 
Amendment to secure." Truax v. Raich . 239 W.S. 33, 41 (1915)) 
£f . EKamininq Board v. Flore de Otero . 42$ U.S. 57! (1976) (cch- 
monweslth nay not deny civil engineering license on grounds of 
alienage alone). 

Second, it contradicts the principle that race cannot be a 
criterion (or enjoying favored access to a facility which the 
government controls. Access to the airwaves depends on obtaining 
a governmental licanse Issued selectively to some but AO all 
ai^licants under the CoaMisslon's licensing procedures It is no 
nore constitutional to li^air an individual's access to this 
Cacility because of his or her race than it would be constitu- 
tional to deny that individual the right or access to a public 
education for racial reasons, g£e Brown v. Board of Education . 
347 U.S. 4B3 (1954). "The Fourteenth Ainendment commands the 
Stste to provide the members of all races with equal access to 
the public facilities it owns or manages, and the right of a 
citisen to use those facilities without discriaination on the 
isis of race is a basic corollary of this c 



ring and dissenting ) . 

Third, because the proposed legislation is predicated on the 
beliefs that rac al differences cause differences in tastes and 
interests, and that such differences in tastes and interests 
should be promoted by programming directed at racially separate 
audiences, it implicates the Federal Goverranent in encouraging 
the consciousness of racial distinctions. Rather than inducing 
the emergence of a truly integrated, multi-racial society, it 
lenda the authority of the law to perpetuating the very racial 
divisions that have been so disastrous in the past. Such govern- 
mental action is constitutionally suspect insofar as it 'may well 
serve to exacerbate racial and ethnic antagonisms rather than 
alleviate then,' Baklte . 438 U. S. at 298-299 (opinion of Powell, 
J.). See, e.g. . Palmore v. Sidoti . 4S6 U.S. 429, cannot directly 
or Indirectly give effect to private bias in denying custody of a 



white child to an interracial couple); Heitman v. Mulkev. ... 
U.S. 3£3 (1967) (State cannot be seen to sanction racially segre- 
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.vate housing market); Anderson v, Martin . 375 U.S. 399 

.ng candidates' 
,"249 (1953) (State 

; HuQhes v. Superior Court . 339 U.S. 460 (1950) (State 
interest in preventing discriminatory hiring sufficiently greet 
to permit it to ban picketing designed to force employer to hire 
by racial quotas); Wright v. Rockefeller . 376 U.S. 52, 66-67 
(1964) (Douglas, J., dissenting). 

Han; of our arguments against the racial prefarences of S. 
1277 applr ftraighttorvardly Co that bill's proposea gender 
prafarenca, and need not be repeated in detail. Like the racial 
preference, the gender preference cannot purport to remedy dis- 
crinination by the governmental entity nvolved. Again, the 
legislation cannot be justified as a means to promote "diver- 
sity." The assumpt ions that males and females have gender-spe- 
cific interests in media programming, and that the gender of 
nedia owner/operators will predetermine their broadcasting choic- 
es, are merely "unsupported generalizations about the relativa 
interests and perspectives of men and women" of the very kind 
which the Supreme Court has condemned. See Roberts v, Uniteij 
States Javcees . 468 U.S. 609, 637 [1984 ) (unfounded claim of 
aale/female divergences held insufficient to protect voluntary 
association's ban on female memLers); see also Hishon v. King & 
Spauldinq . 467 US 69 81 (19B4) (Powell, J., concurring) (qual- 
ities of mind needed for admission to la* partnersh ps are unre- 
lated to race or sex); Steele v. F,C, i; , . 770 F.2d at 1199. C£. 
Arizona Governing Comm. v, Nprris . 463 U.S. 1073, 1083 (1981)! 
" ■ " - ■* 433 U.S. 321, 344 n. 2 (1977) (Marshall, 



J., concurring in part and dissenting in part). 

Although the Suprena Court has not held that legalized 
gender distinctions require the sane Strict scrutiny under the 
fourteenth Amendment that racial classifications do, it has held 
that gender distinct ona 'must serve Important governmental 

objectives end must be substantially related to the achievement 
of those objectives." Craig v. Boren . 439 U.S. 190, 197 (1976). 
Moreover, the Court has held that exactly the same standard must 
be applied whether the classification is claimed to benefit men 
or women. See Mississippi University ftpr Women v. Hogan . 458 
U.S. 718, 197 (19B2); prr v. Orr . 440 U.S. 268. 279 (197B). Tha 
burden lies on the party advocating unequal treatment by gendar 
to produce an "exceedingly persuasive" justification for it, 
Kirchtwrq v. Feenstra . 450 U.S. 455, 461 (1981). 

The proposed legislation cannot survive these tests. 
Although its apparent aim of promoting program divers ty does 
daacriba a governmental objective of importance, the use of 
gander In the licensing process is simply not a suitable means to 
that end. In essence, the legislation treats gender, which is 
not in itself relevant to program diversity, as a proiy or surro- 
gate for another characteristic that is related to that objec- 
tive — gender is assunad to signal a propensity to produce pro- 
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gramlng of distinctive interest to vomen. But ev«n if gander 
did hava so«e demonstrable correlation with this other chsracter- 
isttc (an assumption which there is every reason to doubt), it 
would still b« unconstitutional to make gender a basis for un- 
equal treatment, since the cases 'have consistently rejected the 
use of sex as a discriminator; factor even though the statutes 
certainly rested on . . . predictive empirical relationships.* 
Craig v. Boren . 429 U.S. at 202. And as a general rule, the 
Government cannot constitutionally make gender a surrogate for 
another characteristic when it is feasible to detect that other, 
more relevant, characteristic In itself, g^e Front iero v. 
Richardson , ill U.S. 677, 630 (1573) (pluriltty opinion). The 
Connlssion can readily design a cos^arative licensing proceeding, 

Uhout gender preferenc*- '- '- ''- ------- •-'■ 

idual applicants, mala c 

) be granted a license. 

In sum. Title IV of S, 1277 suffers from grave consti- 
tutional infirmities. Therefore, for the reasons stated, we 
emphaticBlly recommend against its adoption, and as with Titles I 
and III, will recommend presidential disapproval if enacted. 

The Office of Management and Budget has advised this Depart- 
ment that there is no objection to the suhnission of this report 
fra« the stan<4>olnt of the Administration's program. 



John R. Bolton 

Assistant Attorney General 
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MABOB Reaponse i The Federal Comnunlcationa ConmlaBion adopted its 
minority enhancement credit policy in comparative heacings as a 
result of Instructione from the United States Court o£ Appeals. 
In the Caae of TV 9 vs. FCC the U.S. Court of Appeals for the 
D.c. Circuit in 1973 directed the Federal Conununl cations 
Conunlssion that it ahould give apecial conBldecation to the 
ownership and control by minority applicants when issuing 
construction permits for new broadcast stations . The Court 
reasoned that the PCC's statutory obligation to assure diverse 
ownership of broadcast facilities would be furthered by 
considering the ninority status of persona applying to own and 
cent col media properties, because auch ownership could be 
enpected to lead to the provision of diverse viewpoints in the 
editorial and programraing pollciea of the stations. 

The Commiasion complied with the Court's decision and preceded 
in subsequent cases to award an enhancement credit in the 
comparative evaluation of applicants if the applicant was owned 
and controlled by minority Individuals. In 197B, recognizing 
that women also experience a degree of discrimination in our 
society, the Commission expanded the policy to provide an 
enhancement credit of lesser weight to applicants owned and 
controlled by females. The minority and female enhancement 
credits are cumulative and a minority female receives credits for 
her status In both categories. The Commission enforced these 
policies consistently in Its comparative hearing processes 
without question until 19B1 when then-Chairman Hark Fowler first 
argued that such policies »re unconstitutional. The Fowler view 
on this subject apparently has become the majority view at the 
FCC. 

2. Mr, Winston, can you tell me how many stations the Commission 
has licensed to minorities under the preference policy? 
Under the tax certificate and distress sale policies? 

HABOB Responae ; He do not have figures for the number of 
stations the Commission has licensed pursuant to the minority 
enhancement credit policy. The FCC does not keep records, and we 
have no way of monitoring that Information independently. 
Fortunately with respect to distress aalea and tax certificates, 
the FCC Consumer Assistance and Small Business division does keep 
records of these, and I have attached to this Response the most 
recent Information which we have from the FCC on the number of 
tax certificates and distress sales Issued since the policies 
were adopted in 1978. 



: have formal data on the length of time 

after acquiring them. However, because 

number of Black owned broadcast stations 

ly 165 stations owned by approximately 100 

the Executive Director I am able to monitor the 

n the industry. It has been my experience that 

[eneral, tend to hold their stations much longer 

Further, when minorities sell stations in less 



than three years, it Is often because they have purchased an 
inferior facility with technical problems which prevent it from 
being competitive. In such circumstances minorities have often 
been required by financial hardship to transfer stations In less 
than three years. It is rare for a Black station owner to sell a 
station in less than three years for a significant profit. 
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4, Hr. Hlnaton, can you pravid« the Subcommittee with any 
Infocmation concerning the nunber of BtationE owned by 
minorities that actually broadcast programming geared 
towards minor i ties? 

MA BOB Re»pon»e i NABOB does not keep formal information on the 
programming formats of our nenber BtationE. However, the 
National Association of Broadcasters Office of Minority and 
Special Services conducted a survey and their information showed 
that approximately 851 - 95* of Black owned stations broadcast 
programming geared toward the Black community. The results of 
the NAB survey are consistent with the informal information which 
I hav. ... - 



5, Hr. Winston, there was a recent article in the Washington 

Post about the sale of HTVT to a corporation which is said to 
be controlled by a mlnocity. The seller of that station was 
awarded a tax certificate, pursuant to the distress sale 
policy. However, the minority partner did not contribute any 
equity capital and there Is a buyout provision which Is 
effective in two years. Are such arrangements common? Do 
you believe this sale forwards the objectives of the distress 
sale policy? 

NABOB Response i I am familiar with the Washington Post article 
concerning the sale of television station mvT in Tampa, 'Florida. 
It is a fair characterization of that sale to say that it raises 
questions about whether the minority partner who purchased that 
station is, in fact. In control of the station. Given that he 
apparently put up no signicant equity capital for his purchase of 
the station and there is a provision for a buyout of his entire 
interest within two years, there is reason for concern that the 
minority partner may not In fact be in control of that station. 
Obviously a determination on whether or not the minority partner 
is in control would require a detailed Investigation of th4 
partnership. tKBOB has done no detailed investigation of th^ 
partnership and therefore would not wish to venture an opinion 
upon whether the purchase la a bona fide minority purchase. 

I point out, however, that the WTVT deal is unique, and this 
is the first instance of which I am aware in which the purchase 
of a station by a minority pursuant to the tax certificate policy 
has been drawn into serious question. The vast majority of 
companies taking advantage of the tax certificate and distress 
■ale policies are 100% minority owned, and therefore no questions 
concerning minority control are raised In those instances . To 
the extent a situation such as HTVT raises questions about 
possible abuses of the tax certificate policy, such sales 
obviously are not beneficial to the objectives of the policy. 
However, when questions are raised, the solution is clearly not 
to change or abolish the tsx certificate policy. The proper 
solution is to Identify those specific instances in which 
questions have been raised and for the Cosnission to exercise Its 
discretion to require additional information concerning the 
underlying agreements and partnership structure. The FCC had 
such authority with respect to WTfT, but chose not to exercise 
that authority. Therefore, If there is criticism which should be 
directed to the NTVT transaction, that crlcltism should be 
directed to the FCC and not to the tax certificate policy Itself. 
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